June 1951 


Security for the Professions 
by NATHANIEL L. GOLDSTEIN 


The Communist Manifesto in America 


by HOMER D. CROTTY 


The United Nations and Freedom of the Press 
by ELISHA HANSON 


Concurrent Resolutions as Aids to Statutory Interpretation 
by RANKIN M. GIBSON 


A Special Court for Patent Litigation? 
by SIMON RIFKIND 


The Supreme Court and the Loyalty Program 
by SENATOR PAT McCARRAN 








ae | 





yA 
sl 


SS 





At the right TIME 


Fi peuity ann Derosit comPANY 
Baltimore Maryland 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 








Secu 











Contents JUNE, 1951 


Security for the Professions: A Plan for More Equitable Tax Treatment 


Jathaniel L. Goldstein 


A Few Observations: The Communist Manifesto in America 
Homer D. Crotty 


Freedom of the Press: Is It Threatened in the United Nations? 


Elisha Hanson 


Congressional Concurrent Resolutions: An Aid to Statutory Interpretation? 
Rankin M. Gibson 


A Special Court for Patent Litigation? The Danger of a Specialized Judiciary 
Simon Rifkind 


Banks and the Antitrust Laws: An Unsolved Problem 


Mary Lovise Ramsey 


How To Amend the United Nations Charter: A Proposal for Strengthening World Law 


Thomas Raeburn White 


The Supreme Court and the Loyalty Program: The Effect of Refugee Committee v. McGrath 


Pat McCarran 

Law Center Dedication and Regional Meeting Combine To Make Dallas’ Law Week 
Editorials 

The President’s Page . 


Survey of Metropolitan Courts: Detroit Area 


ira W. Jayne and Maxine Boord Virtue 

“Books for Lawyers” . 

Review of Recent Supreme Court Decisions 
Courts, Departments and Agencies 
Department of Legislation 

Activities of Sections and’ Committees 
Tax Notes . 

Views of Our Readers 


Bar Activities 


THE AMERICAN BAR ASSOCIATION JOURNAL is published monthly by the AMERICAN Bar Association at 1140 North Dearborn Street, Chicago 10, Illinois. 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the act of Aug. 24, 1912. 
Price per copy 75c; to Members, 50c; per year, $5.00; to Members, $2.50; to Students in Law Schools, $3.00; to Members of the American Law Student 
Association, $1.50. Vol. 37, No. 6. Changes of address must reach the Journat office five weeks in advance of the next issue date. Be sure to give both 


old and new addresses. 
Copyright 1951 by the AMERICAN Bar AssociATION 


June, 1951 * Vol 






























413 


417 


421 


425 


427 


431 


434 


438 


440 


442 


444 


446 


455 


463 


468 


470 


471 


473 


475 





37 











State Tax Reports... 


© State taxation once was easy. The property tax, a franchise tax, and 
; a few license taxes made up the picture. But now all this is changed. 





® New and drastic forms of taxation have been created, rates have sky- 

rocketed, more and still more tax money is demanded. Today, as never before, 

1 correct, continuing tax information is vital to effective, economical business management. 
And not just at return time, but all through the year. Tax control must be carefully planned, 
pians constantly revised to match the swift pace of present-day tax changes. 


® For these basic reasons Tax Men everywhere welcome the special assistance of CCH's 
State Tax Reports. 


* Forty-eight states and the District of Columbia are each individually covered by CCH's 
State Tax Reports, each state the subject of its own reporting unit. Swift, accurate, con- 
venient, the informative regular issues of each unit keep your tax facts and information 
constantly up-to-the-minute. Coverage includes new laws, amendments, regulations, rul- 
ings, court and administrative decisions, return and report forms—in short, everything 
important or helpful in the sound and effective handling of corporate or individual state 
taxes and taxation. 
Write for Full Details of Reporting for Your State 


COMMERCE, CLEARING, HOUSE, INC.. 
PUBLISHERS OF TOPICAL LAW REPORTS 


Cwicaco New York 16 WASHINGTON 4 
214 N. MICHIGAN Ave S22 Fierw Ave. 1329 E STrReerT. N. W. 





CCH TOPICAL LAW REPORTS 


TT American Bar Association Journal 
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American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the nation 
and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
rhrough representation of state, territory and local bar associations in the House of Delegates of the Association, 
as well as large membership from the Bar of each state and territory, the Association endeavors to reflect so far 
as possible, the objectives of the organized Bar of the United States. 


There are sixteen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Bar Activities; Corporation, Banking and Business Law; Criminal 
Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and Copyright 
Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Conference, 
Some issue special publications in their respective fields. Membership in the Junior Bar Conference is limited 
to members of the Association under the age of thirty-six, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Beard of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election 





Dues are $12.00 a year, except for the '''™t two years after an applicant’s admission to the Bar, the dues are 
$3.00 per year, and for three years there4!ter $6.00 per year, each of which includes the subscription price of 
the JourNAL. There are no additional (''©. for membership in the following Sections: Bar Activities, Crimi- 
nal Law, Judicial Administration, Lega! !\'\cation and Admissions to the Bar, and the Junior Bar Conference. 
The dues for all other Sections are $3.00 a y'!. with the exception of the Section of Taxation, which are $6.00 a year. 





Blank forms of proposal for membership tay be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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AUDOGRAPH, now! 


Dictating and transcribing 
are E-A-S-I-E-R 


For the “business” of your profession 


HUDOGRAPH dictation 





H... is real help for men and women en- 
gaged in the profession of Law, in the time- 
“‘business” 
. . abstracting 

. correspondence . . . 

With AupocraPH at your elbow you can 
halve the time and cost of getting facts down 
. you dispose of immediate mat- 
. and then at your con- 
venience, and without constant demands on 
your secretary’s valuable time, you record the 
steady flow of facts of your practice; by day, 
by night and week ends, too, if you so desire. 
AvupocraPH will also record your important 
telephone conversations, and in many states 
recorded AuDOGRAPH discs are admissible as 
evidence. 

Learn the complete facts and benefits of 
There’s no obligation 
whatsoever. Why not mail the coupon today? 


of briefing 









... note making 
record keeping. 





The “Master”’ Audograph: the ideal combination 
dictating and transcribing machine. Records on thin, 
lightweight, long-lasting plastic dises which hold up 
to one full hour’s dictation. Operates wherever elec- 
tric current is available. 



















AU ETERAPH= 


AUDOGRAPH aales and service in 180 principal 
cities of the U.S. See your Classified 
Telephone Directory—under “Dictating 
Machines.” Canada: Northern Electric 
Company, Ltd., sole authorized agents for 
the Dominion. Overseas: Westrex Corpora- 


(export affiliate of Western Electric 


Company) in 35 foreign countries. 


TRADE MARK AUDOGRAPH REG. U. S. PAT. OFF. 





THE GRAY MANUFACTURING COMPANY, HARTFORD 1, CONNECTICUT 


. Send me Booklet 6-0—Now We Really Get Things Done!” 


© Name 
@ tire Firm 
3 Street City 
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Announcing 


WAGE-HOUR LAW 


by 
HERMAN A. WECHT 
of the Philadelphia Bar 


CONSULTANT AND LECTURER 
Wage - Hour and Stabilization Laws 





*x COVERAGE 
*x ADMINISTRATION & ENFORCEMENT 
*kk* PRACTICE & PROCEDURE 
HERE FOR THE FIRST TIME — The only complete text manual on Wage - 


Hour Laws; “Coverage” ready for immediate delivery. 


INDUSTRY BY INDUSTRY «+ JOB BY JOB 
WAR CONTRACTS * WALSH-HEALEY ACT * LABOR RELATIONS 
The HEART of them is Wage - Hour Law 


COVERED OR NOT COVERED? PENALTIES? WINDFALL PAYMENTS? 


5400 EXHAUSTIVE REFERENCES: FOOTNOTES, CASES, FACTS 
RECOMMENDATIONS! WARNINGS! MASTER INDEX! 


NEW * TIME SAVER * PROBLEM SOLVER * MONEY SAVER 
* CLIENT PLEASER 


ORDER “COVERAGE” VOLUME NOW ...$15.00 


Publisher 
JOSEPH M. MITCHELL, 5738 Thomas Ave., PHILADELPHIA, PA. 














& TIME-SAVER m 
NEW! wc: 


FOR LAWYERS... 


Contoura’ 
PORTABLE PHOTO-COPIER 


MAKES EXACT COPIES OF 

© Excerpts from law reviews and legal 
books at Bar Association and other 
libraries. 

®@ Printed judicial and administrative 
opinions. 

® Printed pleadings, transcripts of evi- 
dence, and briefs in records of appeal. 

® Wills, deeds, pleadings in offices of 
the various clerks of court. 

® Letters, law memoranda, briefs and 
all other documents in your own office. 




















LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith of the Boston Bar 


Our fourth reprinting of 
this useful pamphlet. 
Price 50 cents. 


Copies may be secured 
AMERICAN BAR ASSOCIATION JOURNAL 


1140 North Dearborn Street 
Chicago 10, Illinois 











American Bar Association Journal 


COPIES ANYTHING ANYWHERE 
—'Contoura"’ authenticates your 
findings . . . makes exact copies of 
writing, drawings or printing regard- 
less of color of ink, pencil or crayon 

. . including tightly bound volumes; 
its unique cushion conforms the photo 
paper to the page contour, 


TRULY PORTABLE — Only 4 Ibs., 
compact “Contoura” fits in a brief- 
case. Two sizes: Research Model 
copies up to 8” x 10”; Legal Model 
copies up to 812” x 14”. 


SAVES TIME AND MONEY — ''Con- 
toura™ saves hours of longhand copy- 
ing or typing, proof-reading and 
checking . . . avoids errors of each. 
Increases accuracy and efficiency 
of research and investigation. ‘‘Con- 
toura’’ copies cost only 5¢ (8”x10”) 

. retain their clarity indefinitely. 


SIMPLE TO OPERATE — Under nor- 
mal room lighting . . . no darkroom 
is needed. Standard photographic 
chemicals develop your prints. 


AFFORDS CONVENIENCE — Expo- 
sures may be made right where your 
subject matter is available . . . and 
developed later when convenient for 
you, 


Write for Free Folder Today! 


*Patent Pending 


PF. G. LUDWIG ASSOCIATES 


15 Pease Road 


We Woodbridge, Conn. a 
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The business insurance plan 
your client selects... 


... Should be tailored to fit his business. His Prudential Agent is well qualified to 


help him select the right one. We offer plans especially adapted to these situations: 


® a new business anticipating increased earnings in future years. 


e an established business with proven, dependable earnings. 


e a business that requires low-cost temporary protection to cover business 


loans or plant expansion. 


Call the Prudential Agency nearest you for details about the plan that is best 


suited to your client's business. Do it today. 


THE PRUDENTIAL 


Insurance Company of America 


A mutual life insurance company 


HOME OFFICE: CANADIAN HEAD OFFICE: 
NEWARK, N. J. TORONTO, ONT. 


WESTERN HOME OFFICE: 


LOS ANGELES, CALIF. 

















for relaxation 
after a busy day 
in Washington 


It’s the Wardman hog Fiber 

of America’s Great Hotels! 

Offering convenience an ; 
comfort for the eer 
executive. Suites availa = 
for conferences OF anes or 
ment. Facilities ge - 
give you complete ys ax e 
tion after o busy day 
Washington. 


Wardman Sirk 


HOTEL 


CONNECTICUT AVENUE 
at WOODLEY ROAD, N. W. 


FRANK E. WEAKLY 
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LawYers May 





Without cost or obligation, a lawyer 
may obtain from the CT office nearest 
him all the up-to-the-minute costs or 
information he wishes relating to 
incorporation, qualification, merger, 
consolidation, withdrawal, dissolution, 
amendment and other corporate filings 
in any state, any Canadian province, 
any U.S. territory or possession. 


| OT SYSTEM | 
The Corporation TrastCompany 
CF Corporation System 








and Associated Companies 





Albory 4 wand Howk Street Jersey City 2. 
Ationta 3 ST Forsyth Street, N.W. Los Angeles 13 510 S. Spring Street 
Bottimore 2 Street is 1 Avenve S. 
Boston 9 10 Post Office Squere Mew York 5 20 
Buffalo 3 295 Main Street 123 S. Brood Street 
Chicago 4 208 $. La Salle Street Pittsburgh 22 535 Smithfield Street 
Cincinnati 2 441 Vine Street Portiand, Me. 57 Exchonge Street 
Cleveland 14 925 Euclid Avenve Son Francisco 4220 Montgomery Street 
1 1309 Main Street Seonte 4 Second Avenve 
Detroit 26 —.. 719 Grieweld Street S. Lowls 2 314 North Broodwoy 
Dover, 30 Dover 1329 E. St. Mw. 


- Green Washington 4 
Wilmington 99100 West 10th Street 





 CT- 
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ORGANIZE 


your productive 


Records every service performed 
for clients —and all charges to 
client's accounts. 


Schedules all future engage- 
ments, brief deadlines, court ap- 
Pearances, etc. 


¢ Records and classifies all receipts 
and disbursements for easy cost 
and tax accounting. 


* Provides a work schedule — 
classified by type —of all incom- 
pleted work. 
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overhea: items, production per 
hour — other “checks” on your 
efficiency. 





A practical 
“Work Organizer” and 
complete record system 
that will convert your 
cases into fees. 


Evolved from the needs and experiences of busy 
lawyers and designed by a successful practicing attor- 
ney ... published by a firm specializing in professional 
records since 1927. Fills a long-felt need for a concise 
record system tailored especially for the bar. Just a 
few minutes use each day and the DAILY LOG makes 
every business fact about your practice available at a 
glance. Logical, practical, easy to use record forms 
act as “headquarters” for all the data necessary to plan 
your work efficiently .. . keep your practice running 
smoothly. 


The DAILY LOG consists of more than 400 pages 
of 844 x 11 loose-leaf forms designed to fit any standard 
three-ring notebook. Included are a year’s supply of 
dated daily pages, rosters of business, dockets for litiga- 
tion and probate work, cash receipts and expense forms, 
payroll, annual report. COMPLETE SET OF FORMS 
= ff | _ aa rreret ry ee $6.50 






N 


30 conveniently located 
branch offices, and through 
agents in practically every 


—— 


COURT ano 
FIDUCIARY 
BONDS 


IN 


‘The Fid@lity ana 


(aSualty (6mpany 


of New York 


(Writing Bonds Since 1876) 


om 





ationwide facilities and 
prompt service through 


community. 


Illustrated above: top quality Fabrihide binder to hold DAILY LOG forms. Three 
rings, trigger operated, one inch capacity, beautifully embossed with your name in 
gold. RING BINDER ONLY, NO FORMS INCLUDED................--.+50005 $4.00 


Postpaid if check accompanies order 


SATISFACTION GUARANTEED 
SAMPLE PAGES ON REQUEST ...NO OBLIGATION 


COLWELL PUBLISHING CO. 


210 UNIVERSITY AVE. CHAMPAIGN, ILLINOIS 


MAIL THIS COUPON TODAY 


COLWELL PUBLISHING COMPANY 
210 West University Avenue, Champaign, Illinois 


O Send me the DAILY LOG for Lawyers with all forms complete for one year, without binder. 
Check for $6.50 enclosed. 


C) Send me the DAILY LOG top-quality ring binder to hold above sheets, embossed with my name 
as shown below. ([] Do not emboss with my name.). ......... 666 ce eee eee eee eee $4.00 


O Send sample pages and further information about the LOG. (No obligation, of course.) 


Vill = American Bar Association Journal 











A Company of the 


America fore 


* INSURANCE GROUP « 





which includes: 


*THE CONTINENTAL 
INSURANCE COMPANY 


*FIDELITY-PHENIX 
FIRE INSURANCE COMPANY 


*NIAGARA 
FIRE INSURANCE COMPANY 


*AMERICAN EAGLE 
FIRE INSURANCE COMPANY 


*THE 
FIDELITY & CASUALTY 
COMPANY OF NEW YORK 
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Appearance is just as important in letters as it is in 
people . . . or products. 


Every letter typed on an IBM Electric makes a 
perfect impression, has the distinctive personality which 
assures a friendly reception. 


Turning out first-class work is simple with an IBM 
Electric. It is so easy to use . . . so responsive to your 
lightest touch . . . so saving of your time and energy. 


Clectiie Typewriters 


INTERNATIONAL BUSINESS MACHINES CORPORATION 


IBM, Dept. AB-2 
590 Ave., New York 22, N. Y. 


Please send descriptive folder on the 
IBM Electric Typewriter. 


GR. Theook Glo ees 
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Everybody lost 





1936 





on this case ji 














( Based on an actual occurrence ) 


A trustee appointed to handle an estate in- 
duced a friend to sign his bond. When this 
bond was cancelled following the friend’s 
death, a corporate surety bond was substituted. 


Later the trust beneficiaries made a claim 
for mismanagement against both the corpo- 
rate surety and the estate of the deceased per- 
sonal surety. The corporate surety company 
promptly paid, but it was necessary to bring 
suit for recovery on the personal surety bond. 
Only after twelve years of litigation was collec- 
tion made, and then at considerable loss to 
the personal surety’s heirs. 


This classic example of the comparative value of 
corporate and personal suretyship demonstrates 
the potential dangers in the latter practice and 
its unfortunate and far reaching consequences. 
Attorneys can best serve all interests by advocating 
corporate suretyship whenever bonds are needed. 


Quick and complete service on all forms of Court 
Bonds is offered by the Hartford Accident and 
Indemnity Company through your local Hartford 
agent or your insurance broker. To secure the name 
and address of the Hartford Agent in your com- 
munity phone Western Union by number and ask 
for Operator “25.” 











HARTFORD 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 
Hartford 15, Connecticut 


Year in and year out you'll do well with the Hartford 

















Make Your 


Hotel 
Reservations 


Now! 


1951 ANNUAL MEETING 


New York City, September 17-21, 1951 
Headquarters Hotel — Waldorf-Astoria 


The Seventy-Fourth Annual Meeting of the 
American Bar Association will be held in 
New York City, September 17 to 21, 1951. 
Further information with respect to the 
schedule of meetings will be published in 
forthcoming issues of the Journal. 


Requests for hotel reservations should be 
addressed to the Reservation Department, 
American Bar Association, 1140 North Dear- 
born Street, Chicago 10, Illinois, and should 
be accompanied by payment of $5.00 regis- 
tration fee for each member of the Associa- 
tion for whom reservation is requested. Be 
sure to indicate three choices of hotels, and 
give us your definite date of arrival. as well 
as probable departure date. (Regret all space 
at Headquarters Hotel exhausted.) 


More detailed announcement with respect 
to the making of hotel reservations for mem- 
bers of the Association may be found on the 
inside front cover of the April issue of the 
Journal. 


All unassigned space will be released to 
the respective New York hotels, by the Asso- 
ciation, on August 27, 1951, after which date 
reservations may be made, by individual 
members, with hotels directly. 





X 


American Bar Association Journal 



































GOOD LAW BOOKS are determined by their contents. The title of a book is not in 
itself an assurance that it will prove a valuable working tool; but when it is relied on by 
the Bar and cited by the Courts as widely as is SCOTT ON TRUSTS, you may be sure 
that the title represents a work unsurpassed in authority and usefulness—that what’s in- 


SCOTT ON TRUSTS 


side is the best. 


Gives complete coverage of all phases of 
the subject, supported by comprehensive and 
up-to-date citation of authorities. For exam- 
ple, 644 pages of text and notes are devoted 
to trust administration alone. 


“ 


. a complete system of Law...” 


Robert P. Patterson 
Harvard Law Review 


Shows the way to correct action. Scott’s 
analysis of authorities provides the means 
for evaluating the rules and selecting the 
right course of action on any trust question. 


‘ 


“, «+ an unsurpassed clarity of statement... 
a thoroughness in handling of difficult issues 
that indicates the master.” 

Alvin E. Evans 
Pennsylvania Law Revieu 


Has a double usefulness. Keyed to the 
Restatement of Trusts, section by section, it 
provides a complete set of annotations—with 
citations to all jurisdictions—kept to date by 
the periodic Pocket Supplements. 
. especially valuable as a supplement to 
the Restatement of Trusts.” 


Frank L. Simpson 


B. U. Law Review 


Is always current. Periodic Supplements 
keep your set of SCOTT ON TRUSTS up-to- 
date, ensure access to the latest cases and 
statutes and awareness of the latest develop- 
ments in the field. 


The new 1951 Supplement is supplied with- 
out charge with all orders for the parent set. 
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Security for the Professions: 


'A Plan for More Equitable Tax 


by Nathaniel L. Goldstein + Attorney General of the State of New 


® The high rates of the progressive income tax discriminate against the professional 
man,'Mr. Goldstein declares. He must spend a long period studying and his prep- 
aration involves heavy expense; starting later than nonprofessionals, his earnings 
during the early years of his practice will be low until his reputation is established; 
his peak earnings will be concentrated in a few years and the heavy surtax during 
those years will prevent him from saving for security in later life when his earnings 
begin to decrease. Mr. Goldstein suggests a plan for remedying this situation. 





" Those whose livelihoods are 
gained from personal practice of the 
professions have been called “the 
The 
phrase is a just one save that it does 
not reveal the whole depth of the 
problem. Not only do professional 
men bear the brunt of the inherent 
inequalities in our tax system with 
respect to earned income but they 
in particular are at a disadvantage 
in providing security for themselves 
and their dependents when the pro- 
ductive years are over or when they 
reach the age at which others have 
been able to accumulate savings or 
retirement rights and benefits. 

The factors responsible for the 
basic tax inequity in the case of the 
professional practitioner have been 
frequently considered heretofore and 
many palliatives have been proposed. 
In the article whence came the 
characterization of professionals as 
“the forgotten men of taxes” ? it was 
pointed out that they are not allowed 
the choice of incorporation as are 
businessmen generally. It was shown 
how, by operating under the cor- 
porate form, the total of corporate 


forgotten men of taxes’’.! 











and 


be materially reduced below 


individual income taxes can 
the 
straight individual tax on the same 
net income. But, said Mr. Wolder, 
“consider the lawyer, the doctor, 
the dentist and accountant’, not 
allowed by state law to incorporate. 
Their income is entirely earned in- 
come and cannot be split between 
themselves as 


individuals. It is all taxable at the 


a corporation and 


high individual rates. His solution 
was to propose legislation whereby 
such professional men might elect 
to have their earnings taxed on 
the same basis as “if the business of 
said person were a corporation”. 
The basic inequity is, however, 
more pervading than lack of oppor 
tunity to incorporate. Harry Silver- 
son has given a thorough analysis of 
what he calls “the deeply ingrained 
nature of the discrimination affect- 
ing earned income” in advocating a 
plan offering one of the most practi- 
cal and talked of approaches yet sug- 
gested to the situation and now gen- 
erally known as the Silverson Plan. * 
While it is generally agreed that the 
taxing system should be basically 


Treatment 


York 


founded on “ability to pay”, its pres- 
ent operation demonstrably bears 
more heavily on those whose income 
is directly earned from the rendition 
of their own services. 


Annual Accounting System 

Is Chief Factor in Situation 

The chief factor in this unequal sit- 
uation is the annual accounting sys- 
tem whereby the measurement of 
taxable income is by reference to 
“arbitrary twelve-month cubicles”. * 
As Silverson points out, if full sway 
were given to the ideal of “ability to 
pay” it would require a lifetime 
accounting or at least some sort of 
adjustment to reflect a moving aver- 
age. More recently the adverse effect 
of computing income by yearly pe- 
riods, unrelated to other years, upon 
those who receive irregular income 


has resulted in a proposal that 
a progressive average system be 
adopted.5 The effect of annual 


accounting is to permit deduction 
of expenses attributable only to 
the final year against the compensa- 
tion for long years of work when it 
is received within one taxable year, 
and compensation represerfting years 





1. Wolder, “‘The Forgotten 
24 Taxes 970 (October, 1946). 

2. Ibid 

3. Silverson, ‘‘Earned Income and Ability To 
Pay'’, 3 Tax L. Rev. 299 (February-March, 1948). 

4. Ibid. at 301. 

5. Bravmon, “Equalization of Tox on All Indi- 
viduals with the Same Aggregate Income over 


Men of Toxes’’, 


Same Number of Yeors’’, 50 Col. L. Rev. 1 (Jan- 
vary, 1950). 
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of work is often bunched in a single 
year, being thus subjected to high 
surtax rates. The result is that per- 
sons with fluctuating income “pay 
substantially more federal income tax 
than those who receive an equal 
aggregate income ratably during the 
same period”. ® While Internal Rev- 
Section 107 (a) offers 
some relief where at least 80 per cent 
of the total compensation for person- 


enue Code 


al services performed over thirty-six 
months or more is received or ac- 
crued in one taxable year by limiting 
the tax to the aggregate of the taxes 
had it been ratably included in gross 
income over the preceding part of 
the period, this is, as Mr. Bravman 
calls it, only a piecemeal attack upon 
the general problem. ? 


Basic Inequity Is Characteristic 
of Lawyer's Whole Earning Period 
But the difficulty is not confined to 
occasional heavier impact of sur- 
taxes arising from the circumstances 
of particular retainers. It is a basic 
inequity characteristic of the whole 
earning period of the professional 
man. Silverson gives a comparison 
of the taxes imposed upon the same 
lifetime net income over the same 
period in the cases of a lawyer and 
his friend whose income is from a 
trust fund of which he is the bene- 
ficiary. There is a heavy differential 
in favor of the latter whose income is 
evenly distributed over the years 
from the time he was 21. The law- 
yer on the other hand, has little or 
no income until he is 25. His income 
is small until he is 30, increases until 
it reaches a peak between 40 and 55, 
and then decreases in his later years.® 
This course of earnings is character- 
istic of the learned professions gen- 
erally. Because there is a necessary 
period of schooling and preparation, 
of low earnings while a practice is 
established, a concentration of peak 
earnings and a tapering off, the ap- 
plication of high surtax rates to an- 
nual accounting periods is “produc- 
tive of results which are arbitrary 
and foreign to any reasonable meas- 
ure of ‘ability to pay’ ”.® 

The significant fact is that those 
who have concerned themselves with 
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the problem of discrimination 
against the earned income taxpayer 
and have sought measures to meet 
it have uniformly selected the pro- 
fessional man as the primary ex- 
ample of the inequity. It is he who 
illustrates their most telling com- 
parisons. 
characterized by the long period of 
study involving 
heavy expense before even the priv- 


Only the professions are 


and preparation 
ilege of seeking a livelihood therein 
is gained. Since advertising is gen- 
erally prohibited and success comes 
only with the establishment of a 
personal reputation, there is neces- 
sarily a period when earnings will be 
low. Even in the case of the most 
successful practitioners peak earn- 
ings will not come until comparative- 
ly late in their careers and will be 
concentrated in a 
short period, As age comes on activi- 


comparatively 


ty will normally slacken and income 
likewise. The very nature of a pro- 
fessional man’s services as involving 
personal trust and confidence means 
that it is not possible to derive in- 
come apart from continued practice. 

The professional practitioner is 
not able to capitalize his consider- 
able investment in his education or 
his stock of experience and skill. He 
take 
preciation and obsolescence. His 


may not deductions for de- 
income is all earned and subject to 
the crushing weight of high surtaxes 
in the short period when his long 
years of effort come to fruition. The 
result is wholly disproportionate to 
the tax resulting from a levelled re- 
ceipt of the same income over the 
same years or to any fairly conceived 
criterion of “ability to pay”. 

The real tragedy lies not in the 
merely moral inequity of the heavier 
taxation to which professional prac- 
titioners are inevitably subjected. It 
is in the impossibility of providing 
for security at a time when other 


men are able to retire with some 
assurance of maintaining their living 
standards. Again to quote Silverson, 
the impact of high surtaxes during 
peak productive years make it “well- 
nigh impossible for the average pro- 
fessional or other taxpayers deriving 


income from personal services to in- 
dulge in the luxury of retiring”. 1° 


Silverson Plan Allows Lawyer 

To Set Up Own Security Fund 

The Silverson Plan proposes a meth- 
od of projecting some portion of 
earned income to a later period and 
thus permitting it to be averaged out 
so as not to bear so unequal a tax 
burden. This is to be done by per- 
mitting “every taxpayer to form what 
amounts to his own individual pen- 
sion or security fund”. ™ 
be permitted to take a percentage of 
his earned net income up to a max- 
imum of 15 per cent or $10,000 in 


He is to 


any one year, whichever is less, and 
invest it in special, low interest- 
bearing nonassignable United States 
The 


from 


Government bonds. amount 


would be excluded gross in- 
come in the year so invested. Upon 
redemption of the bonds in a later 
year, the proceeds would then be in- 
cluded ,as taxable income. The 
bonds would be redeemable at any 
time and mature no later than ten 
years after the taxpayer’s death. 
Mr. Silverson himself refers to the 
disagreement of the Taxation Com- 
mittee of The Association of the Bar 
of the City of New York with the re- 
demption provisions and its proposal 
that the bonds be not redeemable un- 
til the taxpayer has attained age 60 
or until the expiration of ten years, 
whichever is earlier. Silverson does 
not regard the investment in govern- 
ment bonds as essential to accom- 
plish his purpose but as an admin- 
istrative necessity to insure the pay- 
ment of the deferred tax. While 
aware of the use of the bonds for 
providing personal pension funds, 
he calls the savings feature an “‘ad- 
ministrative means’, not the “sub- 
stantive end”. 2 

it will be seen that the Silverson 
Plan would be open to all earned- 
income taxpayers, including salary 
and wage earners and business pro- 


6. Ibid. at 1-3. 

7. Ibid. at 4. 

8. Silverson, op. cit. at 301. 
9. Ibid. at 312. 

10. Ibid. at 307. 

11. Ibid. at 315. 

12. Ibid. at 318. 
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prietors. The proposal about to be 
made, conceding its inspiration to 
the Silverson Plan, would limit it to 
those personally practicing profes- 
sions not open to corporations, and 
modify it so as to emphasize its use 
as a means of securing the future. 
[he tax inequities which have been 
discussed relate solely to the treat- 
ment of earned income but more 
particularly they inhere in and are 
peculiar to incomes, typified by pro- 
fessional earnings, which rise sharply 
to a peak over the course of the 
years and then fall off. In the case 
of those earnings which follow a 
more level course over the years 
there is little inequity to correct, as 
Silverson himself points out, in dis- 
cussing the deficiencies of the now- 
repealed earned-income credit. 

In the case of the great majority 
of salary and wage earners there may 
be a gradual rise in income during 
their productive life but it will not 
be characterized by any such sharp 
rise and fall as to bring the surtax 
rates into play with grossly inequit- 
able results. Earning power begins 


earlier and remains more nearly 


level. Beyond this, however, wage 
benefit of social 


security payments, when they reach 


earners have the 


retirement age, based upon earnings. 
Public employees not within social 
security coverage are generally the 
beneficiaries of pension plans includ- 
ing contributions by the employer 
and ade- 
Pri- 
vate employees are also to an in- 
creasing degree receiving the benefit 
of annuities furnished by their em- 


furnishing substantially 
quate retirement allowances. 


ployers or pension trusts encouraged 
by the Internal Revenue Code. The 
number of plans submitted to the 
Bureau of Internal Revenue for rul- 
ing as to their qualification under 
Section 165 (a) greatly increased after 
the beginning of the last war and is 
The statute 
gives valuable incentives to the es- 


constantly growing. !* 


tablishment of qualified employee 
pension plans, and by permitting 
compensation for employees to be 
set aside without being then subject 
to income tax, higher surtaxes are 
escaped. When it is taxed after re- 


tirement an averaging has been a- 
chieved not yet matched elsewhere 
in the tax law. 


Professional Man Alone 
Is Truly Forgotten by Tax Laws 

Salaried employees are in a_ posi 
tion to receive substantial pension 
benefits under favorable tax law 
provisions. Through the more en- 
lightened self-interest of employers 
generally and the efforts of employee 
organizations, these benefits, added 
to existing social security payments, 
are certain to become more wide- 
spread. The tax advantages of those 
who can under 


operate corporate 


form or whose businesses involve 
the use of capital have been fully 
treated by the writers who have con- 
cerned themselves with the earned 


income discrimination. Even the 


proprietor of the nonprofessional 
personal service business is less likely 
to be in a position where he is sub- 
ject to the effect of surtaxes upon a 
sharply curving graph of earnings 
and is better able to capitalize upon 
his business in order to secure his 
retirement. It is the professional 
practitioner alone who is truly for 
gotten by the tax Jaws and who 
stands in a position completely ex 
posed to the destructive effect of 
high and yet to be higher surtaxes 
upon his ability to secure his old 
age. 

The proposal, therefore, is that 
the law particularly permit those 
who earn their income by personal 
practice of the professions to pro 
ject a limited portion of their earn- 
ings to the future so that they may 
escape the full impact of the surtax 
on peak earnings and enable them 
thus to establish a secured fund for 
retirement. This would be accom- 
plished by an extremely simple and 
easily admitistered plan requiring 
investment in special government 
bonds and deferring the tax upon 
the amount thus invested until re- 
The basic 
features of such a plan would be 
these: 


demption of the bonds. 


(1) Allow the taxpayer to exclude 
from gross income in any taxable year 
prior to attaining age 65 an amount 
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Greystone Studio 


Nathaniel L. Goldstein was elected At- 
torney General of New York in 1942 and 
1946 and 1950. He 
holds the degrees of B.C.S. from New 
York University and LL.B. from New York 
Law School, and honorary degrees of 


was re-elected in 


Doctor of Laws from Syracuse University 
and Hobart and William Smith Colleges; 
he is a C.P.A. in the State of New York. 





invested in special United States Gov- 
ernment bonds. 

(2) Limit the amount which may 
be so invested in any one year to 
$10,000 or 15% of earned net income 
in the practice of his profession, which- 
ever is less. 

(3) Provide that the bonds shall be 
nonnegotiable, nonassignable and 
shall not bear interest. 

(4) Permit the bonds to be re- 
deemed only upon attainment of age 
65 and at any time during the life of 
the taxpayer thereafter or at death. 

(5) In the event of death, either 
before or after age 65, permit the 
bonds to be redeemed by the estate 
within a period limited to 5 years. 

(6) Require inclusion of the pro- 
ceeds of the bonds in the gross in- 
come of the taxpayer or of his estate, 
as the case may be when redeemed, 
and exclude such bonds unredeemed 
at death from the estate tax. 


Such a plan would seem to present 
difficulties 
insure collection of the tax 
upon the deferred income. It would 
permit 


few administrative and 


would 


the professional earned-in- 
come taxpayer to avoid the unfairly 





13. Ibid. at 312 


14. Cann, “How the Commission Handles Pen- 
sion Plans'’, 23 Taxes 918 (October, 1945) 
15. Ibid 
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onerous effect of high surtaxes upon 
him by a method which will auto- 
matically average out his income 
within limitations effectuating the 
primary purpose of enabling pro- 
fessional men to achieve the measure 
of security now denied or the impact 
of such surtaxes. Administrative cost 
should be small and no interest bur- 
den will be piaced upon the Treas- 
ury. The only loss of revenue will 
be that arising from the difference 
between the high surtaxes upon the 
limited income which may be thus 
deferred and the tax upon the net 


income at the time the savings are 
drawn down and during the period 
of deferment of tax the Government 
the use of the 
without cost. 


will have monies 


Lawyers have always played a 
large part in the making and ad- 
ministration of our laws. They have 
frequently been taxed as a class 
with the real or fancied shortcomings 
of the law. It speaks well for the 
disinterestedness of their use of 
such influence as they exert in that 
field that the professional class of 


which they form a part is admittedly 
subject to an unequal burden of 
taxation under existing tax laws. It 
does not seem amiss that as a class 
they should seek to alleviate a condi- 
tion which makes them and their 
professional brethren the particular 
victims of insecurity when earning 
power ceases. Apart from the merits 
of the Silverson Plan in its general 
application, it is here suggested that 
its adaptation to the particular and 
pressing needs of the professional 
group is an immediate and justifi- 
able concern of every lawyer. 


A Resolution for the American People 


® Disturbed by trends in national 
and international affairs as well as 
by a general apathetic attitude to- 
ward traditional standards of citi- 
zenship, W. B. Bates, President of 
the Houston Chamber of Commerce, 
not long ago asked David A. Sim- 
mons to serve on a committee to 
draft a resolution which might be 
adopted as a statement of policy by 
the Houston Chamber of Commerce. 

Not waiting for the committee to 
be formed, Mr. Simmons drafted the 
following resolution which he sug- 
gested “for adoption by the people 
of America” and delivered it to Mr. 
Bates. While returning to his home 
not many hours later, Mr. Simmons 
suffered a stroke which claimed his 
life the next morning. His final 
statement on a subject that had long 
been close to his heart follows: 

If the principles of this great demo- 
cratic republic are based on Chris- 
tianity—as they are; if freedom is 
preferable to slavery—as it must be; 
if our leaders—local, state, and na- 
tional—are the servants of the people 
and not their masters; then the peo- 
ple are entitled to demand of them 
honesty in their personal conduct; 
loyalty to the people and to the prin- 
ciples of decency and constitutional 
government; their 
trust—not mere absence of illegality 
in their conduct of governmental 


faithfulness to 


affairs; and, above all, an example 
of competence in the handling of our 
affairs, domestic and foreign, and 
frugality in the handling of the peo- 
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ple’s money, so as to inspire the 
people to be competent and frugal 
in the handling of their own. 

The responsibility of leaders is to 
furnish leadership. Our 
Asiatic “policy” of indecision and 
confusion is being paid for in blood 
in Korea and tears at home; and we, 
in our pain, engaged in “Operation 
Killer”, are wreaking a bloody ven- 
geance on little people who have had 
the misfortune to fall victims of a 
criminal leadership which has forced 
them into slavery. Where is the voice 
of a Woodrow Wilson to proclaim 
the principles of right and justice 
to oppressed peoples and to arouse 
them to throw off their yoke? 

Has America fallen so low in the 


so-called 


esteem of mankind that no one can 
hear what we say about ideals and 
principles for seeing the way we act 
about them here? The concept that 
we have to buy friends to keep them 
from siding with Russia is a concept 
from the lowest stratum of “practical 
politics”, Our opulence earns the 
envy of the nations to whom we 
throw large sums of money; the 
hatred of those to whom we do not; 
and, inevitably, the denunciation of 
the beneficiaries when we stop. 
Jefferson’s “equal rights for all; 
special privilege for none” has been 
thrown out the window. “Special 
privileges for all” gets more votes. 
We are sick unto death of the 
scrambling for power of little men in 
high office; of the influence ped- 


dlers; of the traitors and fellow 


travelers; of whitewashing of friend 
and Party; of the appointment to 
office of men without merit but with 
pull; of gamblers and crooks, poli- 
ticians and fixers. The stench rises 
as high as an atom bomb’s smoke. 
What we need is Men—men who are 
worthy of 

the offices they fill, — 

the country they serve, — 

the boys who fight and die on the 

bloody field of ‘police action’, — 

the principles to which we pay 
lip service — 

our forefathers, —those unknown 

men who became great by thei 

dreams and hopes for a great peo- 
ple, a great country, a great world. 

For men are not born great. They 
are born with a capacity to become 
great. If, in periods of emergency, 
their every decision is selfless and 
each vote they cast is for the good of 
our Country, they will be good men 
and great patriots. 

A people become great by follow- 
ing great leadership. 

A world will become great by fol- 
lowing a great nation. 

The time is Now. 

What are we waiting for? 

All we need is for men, big or 
little, to make selfless decisions, and 
to vote always: “For the Good of our 
Country”, whether it leaves one in 
or out of office, or makes one rich or 
poor. 

In this great emergency, we beg 
every one in office or out of office to 
adopt this Resolution. 
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A Few Observations: 


The Communist Manifesto in America 


by Homer D. Crotty + of the California Bar (Los Angeles) 


= Mr. Crotty’s thesis is that the great danger to our society today is not the violent 
internal revolution advocated by the Third International, but the slow, insidious 


“reforms” that were the goal of the Second International. A little over a century after 


the publication of the Communist Manifesto, only fifty years since the death of Queen 


Victoria, he writes, the Western world has gone far along the route charted by Marx 


in 1848. In this article, taken from a speech delivered as President of the State Bar 
of California, Mr. Crotty discusses the three means by which he says we are being 


led into socialism. 





®"I should like to analyze a few of 
the tendencies which affect the lives 
as well as the practices of lawyers 
today and which, if unchecked, may 
prove disastrous to the profession. So 
that we may have a proper perspec- 
tive, let me make a few comparisons. 
It was just fifty years ago in January 
of 1901 when Queen Victoria died. 
Ihe age of Victoria has been looked 
at from various points of view. Some 
feel it to be a bit comical, others a 
hopelessly reactionary period, and 
still others look back at it as the age 
in which a few people enjoyed a very 
good life with its attendant magnif- 
icence, a high standard which will 
never be seen again. There was then 
an air of stability which seems totally 
lacking in this age of security-seekers. 
It is dificult now to understand why 
Gladstone, a few years before Vic- 
toria died, remarked that he had 
presided over a revolution. That 
great liberal, it is submitted, would 
be utterly bewildered today. The 
Victorian Age represented an or- 
dered society in which most peo- 


ple thoroughly believed. Everywhere 
there was an increasing prosperity, a 
confidence in the age and in the 
future. No feeling of danger in the 
acceptance of new ideas disturbed 
anyone. The idea of progress was 
accepted without question. There 
was, moreover, profound belief in 
the value of our Western civilization, 
in its free democratic institutions, 
its humanitarianism and its obedi- 
ence to law. There was no doubt that 
all was right with the world and, if a 
few flaws were pointed out by the 
critics, those were merely squeaks in 
the machinery which could be oiled 
and eliminated. 

What has happened to this confi- 
dence in an ordered society? Today 
we have seen the most unbelievable 
progress in the sciences, both pure 
and applied. The advances in medi- 
cine alone would have been con 
sidered, by the Victorians, as fantas- 
tic. The rapidity of communication 
and travel are breathtaking. The 
advances in the weapons of war have 
been appalling. But now we talk 


more about the collapse of civiliza- 
tion than of its continued upward 
progress. We await with increasing 
anxiety the advent of chaos. In the 
interim between Victoria’s age and 
ours have occurred the two most 
destructive wars in history with their 
concomitant ills. There have been 
the most outrageous cruelties in- 
flicted upon human beings since the 
Middle Ages and before. Tremen- 
dous masses of people have been 
murdered or moved from their an- 
cestral homes for no better reason 
than the whim of a despot or from 
motives of revenge. Propaganda has 
developed to the ultimate in men- 
dacity. Our conception of an ordered 
society has broken down. In the 
international field we see all nations 
preparing for another war (if they are 
not already engaged), more cataclys- 
mic in its horrors than anything 
heretofore imagined. There is a 
profound fear and unrest in the 
world. The quest for security has 
never been greater and to attain it 
many things will be sacrificed. Some- 
times I wonder whether in this quest 
for security and in the willingness 
to make sacrifices to get it we should 
not recall that the chained watchdog 
is the most vociferous guardian of 


his miserable status. 


Are We Approaching 
the Garrison State? 


What I should like to pursue are 
some of the ideas that were held by 
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an insignificant minority in the Vic- 
torian era and that today are so 
pervasive and so strong. The effect 
of these ideas upon the legal protes- 
sion has been profound. These ideas, 
I submit, have had more than a little 
to do with the breakdown of an 
ordered society. Regardless of wheth- 
er or not we are at war, these ideas 
have exercised their corroding in- 
fluences. As we go into this coming 
difficult era, known as the garrison 
state, let us hope their progress can 
be arrested. 

I shall discuss them in the follow- 
ing order: 


First — Private property in land 
should be abolished. 

Second — A heavy progressive o1 
graduated income tax should be 
imposed. 

Third — Inheritance should be 
abolished. 


These three ideas are taken from 
1848, 
and their influence has been world- 


the Communist Manifesto of 


wide. 
The 


originally the Socialists. In Europe, 


proponents of them were 
before the Hitler regime, they were 
adopted by the Social Democrats and 
later by the Nazis. In England they 
are the principles of the Labour 
Party, and in America of the Social- 
ist Party, and I think it will be seen 
as I go on that a considerable num- 
ber of Democrats as well as Repub- 
licans adhere to some of their off- 
shoots. 

The first idea — private property 
in land should be abolished — at 
first blush seems to be a very remote 
prospect in this country, but is it 
really remote? Let us see how that 
idea has spread. In those countries 
in which the Sec- 
ond International predominate, the 


views af the 


course is gradual and _ insidious 


The great indus 
tries of transportation and communi- 


nationalization. 


cation are the favorite first targets, 
then come coal, steel, gas, electricity, 
banking and then all means of pro- 
duction and distribution, and finally 
the retail outlets and the land itself. 
Where the Bolsheviks gained con- 
trol, the take-over was drastic and 
catastrophic. All real property and 


414 American Bar Association Journal 


The Communist Manifesto in America 


most forms of personal property were 
seized by the state without compensa- 
tion. The frightful suffering caused 
by the economic upheaval which fol- 
lowed was considered merely an 
incident to the liquidation process. 
Latterly the Soviets permit owner- 
ship of personal property and a few 
forms of reali estate holdings. When 
it comes to the socialization of prop- 
erty, you can take your choice — the 
slow and creeping methods of the So- 
cialist International or the violence 


of the Red International. 


Plans of Labour Party 

Call for Abolition of Private Property 
Perhaps we might hear that this 
widespread seizure never would hap- 
pen in England, but to answer this, 
listen to the plans of the Labow 
Party. In 1948, to mark the centen- 
ary of the first publication of the 
1848, the 
Labour Party of Great Britain issued 


Communist Manifesto in 


a special edition in English of that 
important cornerstone of both Inter- 
nationals. Among other things cited 
to show the achievement of certain 
aims of the Manifesto, the Labour 
Party, in a foreword to the Mani- 
festo, stated: 

Abolition of private property in 
land has long been a demand of the 
Labour Movement. A heavy progres 
sive income tax is being enforced by 
the present Labour Government as a 
means of achieving social justice. We 
have gone far towards the abolition of 
the right of inheritance by our heavy 
death duties. [Communist Manifesto 
Socialist Landmark, page 7, London 
(1948) ]. 

Not 
deterrent to nationalization. Witness 


even a notable deficit is a 
the British coal industry. Only a few 
years ago England exported coal. It 
is true that not all mines then made 
a profit. But what do we see today?— 
the entire industry operated at a loss 
and the country importing coal. The 
end is not yet. We seem to be strange- 
ly influenced by our English models. 
So I suggest that the further drift 
to socialization be fought at every 
step. If it is to continue, the legal 
profession can expect to become 
employees of the state. Where the 
state owns the industry, who but 
government-employed lawyers advise 





that industry?-When there is but one 
buyer or one seller of a commodity 
for the entire nation, as in Soviet 
Russia, it is submitted that the field 
of commercial practice will be 
limited. 

There may be some comfort to be 
found in the change of position in 
the Soviet 
Union with regard to limited owner- 


some few respects in 
ship of private property. Evidently 
the Kremlin discovered that with all 
incentive gone, an equality of misery 
did not work and that some incentive 
must be provided. Thus we have the 
Stakhonovites, who get exceptional 
rewards for exceptional work. On the 
other hand, there is Siberia awaiting 
the sluggard or the disobedient. Cap- 
italism still provides the incentives, 
although these are being whittled 
unmercifully by the income tax. But 
we do not have any convenient Sibe- 
ria to which to send the recalcitrants. 


Income Tax Is Means 

for Abolishing Wealth 
The second idea which was absorbed 
by the democracies from the Commu- 
nist Manifesto with the greatest fer- 
vor is the imposition of a heavy 
progressive or graduated income tax. 
The theory behind this point of the 
that 

justice 


Manifesto was this 


social 


through 
means would be 
achieved, Using simple English, this 
means the elimination of the wealthy 
and middle class through this brutal- 
ly effective device. You will note the 
reference above to the program of the 
Labour Party in Great Britain that 
the heavy progressive income tax 
there is being enforced by the La- 
bour Government as a means olf 
achieving social justice. When our 
federal income tax was first adopted 
in 1913, the maximum rate was 7 
per cent on the net income, Today 
the rate in the topmost bracket has 
gone to 91 per cent. In England, 
with certain refinements—that is, the 
elimination of capital gains and 
gambling winnings—the rate has 
gone to the point where a total net 
income taxes, is limited to 
approximately $24,000 in our money. 
Through the use of a special tax in 
1948 it was possible for the Govern- 
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ment to take more than 100 per cent 
of certain incomes. In this range the 
rates ran up to 125 per cent of the 
income and involved naturally the 
use of certain capital to pay the 
“income tax’. In the case of a trust 
for Lady Mountbatten, an act of Par- 
liament was necessary to permit the 
trustees to use part of their trust 
corpus to pay the income tax for 
that year. 

No political party, except perhaps 
the Communists, has been so frank 
as has the Labour Government in 
England to denominate the pro- 
gressive income tax as a means of 
eliminating the wealthy and well-to- 
do, but it can no longer be doubted 
that these trends are firmly on the 
march in this country. It can be 
confidently prophesied, unless the 
people take a stand, that the same 
maximum income limitation will be 
enforced here as in England. Bare- 
faced confiscation of income would 
be resented violently, but the 
achievement of the same purpose by 
a progressive income tax is deemed 
eminently respectable and political- 
ly desirable. For example, it was 
calculated under wartime rates that 
for a person to leave an estate of 
$100,000, representing twenty years’ 
iccumulations, he would have to 
have annual net earnings, without 
counting any living expenses, of 
$32,000 a year. To leave an estate of 
$1,000,000, representing income ac- 
cumulations over the same twenty- 
year period, he would have to have a 
net income of $1,075,000 per annum, 
and spend nothing that is not deduc- 
tible. The result of this progressive 
income tax has made it almost im- 
possible for lawyers any longer to 
leave much of an estate, except pos- 
sibly through the medium of life in- 
surance. The same thing is true of 
their clients, who will face the same 
difficulty of accumulation through 
income. Capital gains appear to be 
the only way out. Corporate earhings 
have not been treated so ruthlessly, 
on the theory that the goose that 
lays the golden egg should not be 
crippled. Here again I feel that a 
very important incentive in Ameri- 


can life is being eliminated by follow- 
ing this doctrine of the Communist 
Manifesto and a firm stand should be 
increases in 


taken against further 


income taxes. 


Burdens of War Should Not Rest on 

Wealthy and Middle Classes Unduly 
It is true that great sacrifices are 
demanded and should be cheerfully 
given for our country at war, but it is 
submitted that the burden of these 
sacrifices should not rest unduly on 
either the wealthy or the middle 
classes. A retail sales tax would pro- 
duce far more income than the in- 
come tax. Canada has a retail sales 
tax of 8 Peter Drucker 
has suggested a consumption tax of 


per cent. 


20 per cent. It has been stated re- 
cently that if all incomes in excess 
of $100,000 were taxed 100 per cent, 
the amount raised would be not more 
than $900,000,000. On the 
hand, if all incomes of over $25,000 


other 


were taxed 100 percent, the tax would 
raise approximately $5,500,000,000— 
perhaps only a down payment on our 
war program. If Congress really 
wants to control inflation it can be 
done by taxation, but not solely by 
taxation on incomes. The elimina- 
tion of incentives because of the tax 
rate would have important adverse 
effects on American life. 

The third idea—that inheritance 
should be abolished—was put into 
effect in Soviet Russia soon after the 
Bolsheviks seized power. Elsewhere 
in the world, it has taken the more 
socially acceptable form of inheri- 
tance taxes. Let us examine this 
point in detail. Were it to be advo- 
cated that in the United States o1 
in any state all inheritance of prop- 
erty should be abolished, the outcry 
against such a doctrine would be 
earsplitting. Yet when a procedure 
to accomplish essentially the same 
purpose is dressed up in the form of 
inheritance taxation, there is almost 
universal acceptance of the principle 
and practically no sound of protest. 
Perhaps it seems pleasant that this 
route of expropriation is reserved 
for the wealthy. There are, after 
all, only a few who are wealthy. 

The tax is introduced at a nom- 
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In 1916 the top federal 
rate was 10 per cent. Time after time 


inal rate. 


the rates have been advanced, and 
now the effect is felt not only by the 
wealthy but by the middle class as 
well. Today the top bracket has 
77 per cent carved from it (exclusive 
of credits). Nearly everyone expects 
the advances to continue. 

The amount of taxes raised by the 
estate and inheritance taxes is not 
large. Indeed the whole amount pro- 
duced by the federal estate tax, it 
has been estimated, is about the same 
as the amount disbursed for the po- 
tato growers’ subsidy (172 Commer- 
cial & Financial Chronicle, #4968, 
Mayo Shattuck, pages 1, 
34 ff.). It is altogether clear that the 


Adams 


purpose of inheritance, estate and 
gift taxes is principally social reform 
and only incidentally revenue rais- 
ing. Our people have decided appar- 
ently to eliminate the man of wealth. 
There are still quite a few wealthy 
dinosaurs above ground, whose de- 
mise the tax gatherers eagerly await. 
Question Now Seems To Be, 

Is the Middle Class To Go? 


There is for all practical purposes 
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no retreat in this march, for the peo- 
ple appear convinced of its righteous- 
ness. But the question remains, not 
whether substantial estates are to be 
all but confiscated, but whether the 
social reformers, regardless of party, 
are to extend their activities to elim- 
inate the middle class. Should not 
the line be held at not greater than 
the rates provided in the present 
laws? If not, then please ask your- 
selves, how far will our lawmakers 
go? Will they carry out the mandate 
of the Communist Manifesto—that 
inheritance shall be abolished by the 
more acceptable but equally effective 
method of taxation? If it is abol- 
ished, may we not assume that pro- 
bate of estates will be a truly minis- 
terial function, to be handled solely 
by the tax bureaus? 

It is interesting to note that the 
realists in the Kremlin have re- 
treated. They followed literally the 
Communist Manifesto and abolished 
all inheritances in 1918. But this law 
was abrogated four years later by 
a new law which permitted inherit- 
ances up to 10,000 rubles for each 
estate. Three years later, the 10,000 
ruble limit was removed and now no 
limit is imposed. 

The Russian inheritance tax for- 
merly ran up to 90 per cent. In 
1943, the tax was abolished and now 
only a filing fee is charged, running 
to a maximum of 10 per cent on the 
largest estates. (Social Meaning of 
Legal Concepts—c. 1: “Inheritance 
of Property and the Power of Test- 
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amentary Disposition’, pages 3, 
4.) What the values of individual 
estates are now in the Soviet Union, 
I do not know. In 1943 the London 
Economist reported several 1,000,000 
ruble contributions to the Russian 
war relief from farmers. So we must 
assume there are a number of sub- 
stantial holdings. 

The three ideas which I have men- 
tioned above, are particular instan- 
ces where the creeping paralysis of 
the Socialist International is affect- 
ing our society in general and our 
legal profession in particular. 

I sincerely believe that the Amer- 
ican people are thoroughly aroused 
over the dangers from the Third 
International, and that a violent 
overthrow of Government is 
inconceivable. But why are they so 
complacent about the aims of the 
Second International, 


our 


the aims of 
which accomplish the purposes of 
the Red International, not by revo- 
lution, but by the insidious routes 
of nationalization and taxation? Is 
confiscation unrecognizable when it 
happens gradually? May I ask what 
room there will be for lawyers if 
the nationalization process is com- 
plete, if the Government becomes 
the only buyer or the sole seller, 
if incomes and estates are reduced to 
the vanishing point, except a po- 
sition as a government employee? 
Perhaps the fulfillment of these 
ideas may seem remote at this time. 
If so, please compare the situation in 
England and in the United States 





between 1950 and 1940. Then make 
a comparison with 1930, and each 
preceding decade back to 1900, and 
you will be startled by the progress, 

I submit that the burden of sup- 
porting our war program should be 
distributed equitably and not used as 
a means of accelerating social reform. 
Other effective revenue producing 
means can be devised. 

It is hoped that the lawyers will 
protest vigorously the persistent ad- 
vance both on national 
levels to hold off further encroach- 
ments of the ideas of the Socialist 
International. 


state and 


We should object 
strenuously to a philosophy that will 
reduce us to an equality of misery. 

If we take no steps to hold the 
line, you may be sure that the pro- 
fession will be swirled about like 
leaves in a storm and with about 
the same fate. 

In conclusion, may I urge upon 
you an increased interest and activ- 
ity in public affairs. Nothing is more 
important in our daily lives. We 
should give these matters the same 
attention we give to the interests of 
our clients. If we do not, we may be 
sure progress in these three ideas 
will be progressively overwhelming. 
If we retire to our corners in dudg- 
eon, we can only expect a more rapid 
progress in their fulfillment. Let the 
law makers know your views. That, 
at least, will be a start in holding the 
line. We cannot afford to be apa- 
thetic. 


NOTICE OF ANNUAL MEETING OF MEMBERS OF 
AMERICAN BAR ASSOCIATION ENDOWMENT 

# The annual meeting of members of the American 
Bar Association Endowment will be held during the 
week of the Annual Meeting of the American Bar 
Association, September 17-21, 1951, at The Waldorf- 
Astoria, New York City, for the election of two mem- 
bers of the Board of Directors for the term of five (5) 
years and for the transaction of such other business 
as may come before the meeting. 

All members of the American Bar Association are 
members of the Endowment. 


416 American Bar Association Journal 









Fre 


Is 


by E 


8 In 

Argen 
States 
Treat) 


a if 
Unit 
opini 
in A 
he sh 
consi 
Artic 
draft 
Righ 
eral . 
to tl 


wit! 


thems 
coope 
ment 


Art 


procli 
publi: 
ing, | 
of th 
1, pe 


grap! 
unde 























































make 
each 
, and 
gress. 
; Sup- 
ld be 
sed as 
form. 
ucing 


. will 
it ad- 
ional 
oach- 
ialist 
bject 
: will 
isery. 
| the 
pro- 
like 
bout 


ipon 
Ctiv- 
nore 
We 
ame 
ts of 
y be 
deas 
ing. 
udg- 
apid 
the 
hat, 
the 
apa- 





Freedom of the Press: 


ls It Threatened in the United Nations? 


by Elisha Hanson ° of the District of Columbia Bar 


® In this article, Mr. Hanson declares that such things as the recent murder of 


Argentina's great newspaper La Prensa by Dictator Peron can happen in the United 


States if the draft Covenant on Human Rights and the United Nations’ draft 


Treaty on Freedom of Information are ratified by the United States. 





®" If there be citizen of the 
United States of the 
opinion that what recently happened 
in Argentina cannot happen here, 


any 


who is still 


he should give immediate and earnest 
consideration to the provisions of 
Articles 2, 13, 14, 15 and 16 of the 
draft of the Covenant on Human 
Rights now pending before the Gen- 
eral Assembly of the United Nations, 
to the report of the representatives 


of fifteen nations comprising a Spe- 
cial Committee to draft a covenant 
on freedom of information and to 
Articles 55 and 56 of the Charter 
of the United Nations. 

Articles 13, 14, 15 and 16 of the 
Article 55 of the 
Charter, contain unctuous platitudes 


Covenant, and 
in respect of individual liberty, high- 
er standards of living and so-called 
fundamental freedoms. Yet these arti- 


cles, when considered in connection 
with Article 2 of the Covenant and 
Article 56 of the Charter, demon- 
strate that if the Covenant ever be- 
comes a treaty of the United States 
then the way is opened to destroy in- 
dividual liberty in this country.’ 
The bulwark of the 
citizen’s individual liberty is the 


American 


First Amendment to the Constitution 
of the United States reading: 
Congress shall make no law re- 
specting an establishment of religion, 
or prohibiting the free exercise there- 
of; or abridging the freedom of 
speech, or of the press; or the right 
of the people peaceably to assemble, 
and to petition. the Government for 
a redress of grievances. 





1. Article 55 of the Charter: 

With a view to the creation of conditions of 
stability and well-being which are necessary for 
peaceful and friendly relations among nations 
based on respect for the principle of equal 
rights and self-determination of peoples, the United 
Nations shall promote: 

a. higher standards of living, full employ- 
ment, and conditions of economic and social 
progress and development; 

b. solutions of international economic, social, 
health, and related problems; and international 
cultural and educational cooperation; and 

c. universal respect for, and observance of, 
human rights and fundamental freedoms for all 
without distinction as to race, sex, language, 
or religion. 

Article 56 of the Charter: All Members pledge 
themselves to take joint and separate action in 
cooperation with the Organization for the achieve- 
ment of the purposes set forth in Article 55. 

Article 2 of the Covenant: 

1. In the case of a state of emergency officially 
proclaimed by the authorities or in the case of 
public disaster, a State may take measures derogat- 
ing, to the extent strictly limited by the exigencies 
of the situation, from its obligations under Article 
1, paragraph 1, and Part I! of this Covenant. 

2. No derogation from Articles 3, 4, 5 (para- 
graphs 1 and 2) 7, 11, 12, and 13 may be made 
under this provision. No derogation which is 


otherwise incompatible with international law may 
be made by a State under this provision. 

3. Any State party hereto availing itself of the 
right of derogation shall inform immediately the 
other States parties to the Covenant, through the 
intermediary of the Secretary-General, of the pro- 
visions from which it has derogated and the date 
on which it has terminated such derogation. 

Article 13 of the Covenant: 

1. Every one shall have the right to freedom of 
thought, conscience and religion; this right shall 
include freedom to change his religion or belief, 
and freedom, either alone or in community with 
others and in public or private, to manifest his 
religion or belief in teaching, practice, worship 
and observance. 

2. Freedom to manifest one's religion or be- 
liefs shall be subject only to such limitations as 
are pursuant to law and are reasonable and 
necessary to protect public safety, order, health, 
or morals or the fundamental rights and freedoms 
of others. 

Article 14 of the Covenant: 

1. Everyone shall have the right to hold opinions 
without interference. 

2. Everyone shall have the right to freedom of 
expression; this right shall include freedom to 
seek, receive and impart information and ideas 
of all kinds, regardless of frontiers, either orally, 
in writing or in print, in the form of art, or 
through any other media of his choice. 


3. The right to seek, receive and impart in- 
formation and ideas carries with it special duties 
and responsibilities and may therefore be subject 
to certain penalties, liabilities, and restrictions, 
but these shall be such only as are provided by 
low and are necessary for the protection of 
national security, public order, safety, health or 
morals, or of the rights, freedoms or reputations 
of others. 

Article 15 of the Covenant 
The right of peaceful assembly shall be recognized. 
No restriction shall be placed on the exercise of 
this right other than those imposed in conformity 
with the law and which are necessory to ensure 
national security, public order, the protection 
of health or morals or the protection of the rights 
and freedoms of others. 

Article 16 of the Covenant: 

1. The right of association shall be recognized. 

2. No restrictions shall be placed on the exer- 
cise of this right other than those prescribed by 
law and which are necessary to ensure national 
security, public order, the protection of health or 
morals or the protection of the rights and freedoms 
of others 

3. Nothing in this azncle shall authorize States 
parties to the Freedom of Association and Pro- 
tection of the Right to Organize Convention, to 
take legislative measures which would prejudice, 
or to apply the low in such a manner as to 
prejudice, the guarantees provided for in that 
Convention. 
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It may be old-fashioned to refer 
to the writings of some of our Found- 
ing Fathers, nevertheless it is impor- 
tant to recall that Thomas Jefferson 
in 1786, writing to a friend from 
Paris, said: 

Our liberty depends upon the free- 
dom of the press and that cannot be 
limited without being lost. 

Jefferson recognized that without 
a press free from restraint from any 
hostile source, whatever the source 
may be, to gather and disseminate 
information, to inform public opin- 
ion, and, when necessary, to arouse 
public indignation against abuses of 
power, there can be no liberty. 

Five days before the proclamation 
of the Declaration of Independence, 
Jefferson’s own State of Virginia, 
having decided to throw off the for- 
eign yoke, adopted a constitution 
wherein it said: 

Freedom of the press is the great 
bulwark of liberty. None but a des- 
potic government would attempt to 
restrain it. If it be restrained all 
liberty fails. 

During the period between the 
surrender of Cornwallis at Yorktown 
and the ratification of our Federal 
Constitution, our forefathers fought 
out the issue as to whether or not 
individual liberty should be guaran- 
teed for all time in the fundamental 
law of the land. The conflict was 
not resolved until the sponsors of 
the Constitution agreed to submit to 
the first Congress to be called there- 
under a series of amendments since 
known as the Bill of Rights so that 
those liberties for which the war with 
the mother country had been waged 
could be preserved. Just as the State 
of Virginia had said in 1776 that 
freedom of the press is the great bul- 
wark of liberty so our forefathers 
said when they ratified the First 
Amendment wherein they sought to 
prohibit the restraint of the press by 
government in order that it might 
serve as the of all the 
other liberties. 


protector 


Now just what is freedom of the 
press? 

It is the right of the people to 
have a press free from restraint by 
government in the performance of 
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its function of gathering and discuss- 
ing and disseminating information 
of public importance. 


Publishers Are Only Trustees 

of Right of Free Press 

I emphasize; it is a right of the citi- 
zens generally, not a special privilege 
accorded those engaged in the busi- 
ness of publication. Publishers are 
but trustees of this right and just 
as other trustees are obligated to 
maintain their trust, so are pub- 
lishers obligated to oppose every 
form of restraint that is proposed, 
by whatever source in government, 
to restrict your right to be informed. 

The obligation is accompanied by 
a great responsibility attached to 
which are severe penalties for its 
violation. Freedom from prior re- 
straint is accompanied by liability 
to subsequent punishment attaching 
to any member of the press who 
abuses its trust. 

It is this difference between the 
doctrine of prior restraint imposed 
by so many other nations and the 
American doctrine of freedom from 
prior restraint by government that 
makes it possible for the American 
people to be better informed than 
the citizens of any other country 
in the world today.” 

Let me digress a moment to speak 
of the function of the press. 

It has but a single function and 
that is to gather and disseminate 
information. The information in 
turn falls into three classes: news, 
editorial comment and advertising. 

News is information about matters 
which in the 
editor’s opinion is of sufficient im- 


of general interest 


portance to his readers to jusiily its 
publication. 

Editorial comment is discussion 
of the news and criticism, construc- 
tive or destructive, of the acts and 
activities of those who appear in the 
news. 

Advertising is information con- 
cerning the goods, services or ideas 
of one who pays to have such infor- 
mation disseminated. 

Information these three 
sources is essential to the welfare of 


from 


the American people. Any attempt 
improperly to restrict it should be 
a matter of concern to all. 


No Single Person 

Controls Press 

Engaged in the business of gather- 
ing and disseminating information 
are more than 1500 daily newspapers, 
more than 500 Sunday newspapers, 
three great press associations with 
offices and correspondents located 
not only in every important city and 
community throughout the United 
States but the entire world, numer- 
ous picture and feature services, 
thousands of weekly and semiweekly 
several thousand 
weekly, monthly and quarterly peri- 
odicals. All told, there are approxi- 


ra 


mately 25,000 publications regularly 


newspapers and 


distributed in this 
country. They represent in their 
editorial columns all sorts of opin- 


printed and 


ion. They represent a variety of 
ownership that is as American as the 
American scene itself. No one man, 
no group of men controls any great 
number of these publications. Nei- 
ther any one individual nor any 
group of individuals, nor the Govern- 
ment itself can tell them what to 
print or what not to print. 

Their contents depend solely upon 
the judgment of their editors as to 
what interests the American people 
and in that respect they differ from 
the publications of most nations in 
the world. 

Further, you and I and all other 
citizens are free to publish whenever 
we choose. If we do not wish to ex- 
press our views through an existing 
publication, we can do so by print- 
ing and distributing our own pam- 
phlets, circulars or letters, or by en- 
tering the business itself. We are not 
restricted as to the subject of our 
and we cannot be re- 
stricted in advance. 


discussion 





2. Freedom of the press under the First and 
Fourteenth Amendments is secured against hostile 
action by the legislative, the executive, and the 
judicial branches of our Government. Grosjean v. 
American Press, 297 U.S. 233 (1936); Near v. 
Minnesota, 283 U.S. 697 (1931); Bridges v. Cali- 
fornia, 314 U.S. 252 (1940); Pennekamp v. Florida, 
328 U.S. 331 (1946); Murdock v. Pennsylvania, 319 
U.S. 104 (1943); Lovell v. Griffin, 303 U.S. 444 
(1937). 
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We do not need a license to print. 
We cannot be required to take out 
a license in order to disseminate 
our views. But if we injure another 
or violate the laws of libel, he has 
his remedy in the rule of subsequent 
punishment. 


Elections Demonstrate 
Importance of This Right 


The importance of this right to im- 
part or receive information was dem- 
onstrated in our nationwide elections 
held last 
State of 


November. In the great 
New York, for 
a Republican was elected Governor, 


instance, 


a Democrat was elected Senator, 
and an independent elected Mayor 
of our largest American city. No gov- 
ernment decree silenced these candi- 
dates or their opponents. The peo 
ple, as was their fight, received 
information on all of the issues and 
voted according to their judgments. 
held 


unless the people have a free press. 


A free election cannot be 


It is a historical fact that every 
advance in individual liberty that 
has been recorded since the art of 
printing was invented has been won 
through the efforts of the courageous 
press. It is also a historical fact that 
every loss of liberty that has been 
recorded during the same period has 
been preceded by a subjugation of 
the press to the dictates of govern- 
ment. 

In Germany for six years before 
the outbreak of World War II the 
press was compelled either to print 
or to omit from its columns whatever 
the Government ordered. The same 
was then and still is true in all dic- 
tator-ridden nations. 

Forty-three days after coming into 
power, Hitler established his Min- 
istry of Propaganda and placed at 
its head Dr. Joseph Goebbels. On 
November 19, 1934, Goebbels said: 

We train German journalists so 
well it is scarcely necessary to give 
orders. They already know instinc- 
tively what to do in critical situations. 

The press will continue to be dis- 
ciplined in important problems. The 

German press will never again be an 

enemy of the government, but a co 

worker with the government. 


Following his rise to power Hitler 





suspended more than 1000 German 
newspapers. The Berliner Tageblatt, 
the Frankfurter Zeitung, the Cologne 
Gazette, great journals of former 
days, were taken over by the Ministry 
editors 


of Propaganda and _ their 


driven from the country. 


Argentine’s La Prensa 

Is Latest Victim 

Coming down to the present day we 
find that on March 16, 1951, Argen- 
tina’s Congress, completely domi- 
nated by the dictator, Peron, and 
acting at his direction, put a virtual 
end to the 81-year-old life of that 


country’s outstanding daily news 
paper. 
Less than one week later, the 


congressional committee that had 
been appointed to take over the 
newspaper La Prensa ordered the 
arrest of Dr. Alberto Gainza Paz, 
its editor, on a charge of violating 
“state security”. Fortunately for the 
cause of liberty, the editor had man 
aged to flee the country before his 
mortal enemy could bring about 
his arrest. 

The background of the contro- 
versy between Peron and La Prensa 
is relatively unimportant. Suffice it 
to say that, supported by Peron, a 
union had made 


news vendor's 


demands that La Prensa close its 
branch circulation offices, turn over 
control of its circulation to the union 
and pay into the union treasury 20 
per cent of the revenue from classi- 
fied ads, the paper’s main source of 
income. When La Prensa refused to 
meet these demands, the union 
struck. The next day the printers’ 
union struck and publication ceased. 
Subsequently the plant was closed by 
court order upon the grounds that 
Dr. Gainza Paz had committed acts 
against the security of Argentina. 
The important fact about the clos- 
ing of La Prensa to us in the.United 
States is that the procedures invoked 
and applied in Argentina are identi- 
cal to those embraced with the 
approval of the United States Depart- 
ment of State in the draft of the 
Covenant on Human Rights now 
pending before the General Assem- 


bly of the United Nations. 


Freedom of the 





Blackstone Studios 


Elisha Hanson, of Washington, D. C.., is 


a member of the District of Columbia 
and Maryland Bars. As counsel for the 
American Newspaper Publishers Associ- 
ation and for certain of its member 
papers, Mr. Hanson has participated in 
many of the leading cases involving the 
First Amendment, including among others 
Grosjean v. American Press, 297 U.S. 233 
(1936); Bridges v. California, 314 U.S. 252 
(1940); Pennekamp v. Florida, 328 U.S. 
331 (1946); and Craig v. Harney, 331 U.S. 
367 (1947). For three years he served as 
Chairman of the Committee on Freedom 
of the Press and Freedom of Speech of 
the Section of International and Com- 
parative Law. Presently he is a member 
of the Special Committee of the American 
Bar Association To Investigate the Feas- 
ibility of a Scientific Study of the Effect 
of Mass Media Entertainment upon Law 
Enforcement and the Administration of 


Justice. 





\s an aftermath of World War Il 
our Government adopted an almost 
unlimited policy of participating in 
world affairs with unprecedented 
resort to its treatymaking power for 
purposes that could not have been 
foreseen or even contemplated a 
few years ago. As a result of this new 
policy the American people are to- 
day confronted with the question as 
to whether or not in an attempt to 
give greater liberty to other peoples 
in the world they will destroy their 


own. 
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Freedom of the Press 


Until a few years ago no one would 
even have contended that the Execu- 
tive of this country by and with the 
advice and consent of the Senate 
could have set aside any provision in 
the Federal Constitution through the 
exercise of the treatymaking power 
Article VI 
Yet today we are faced with the very 
fact of that threat. 


authorized in thereof.* 


The United States appears to be 
the only country in the world today 
where treaties become a part of the 
law of the land on concurrence of 
members of one 
branch of the legislature present at 
the time the treaty is, considered; 
without approval of the whole na- 
tional legislative body. 


two-thirds of the 


In 1920 the Supreme Court of the 
United States decided a controversy 
the significance of which is only now 
coming to be fully realized.4 In its 
decision it held that a treaty, entered 
into by this country with Canada, 
whose provisions unquestionably in- 
vaded rights of the various states, 
did not conflict with the general 
terms of the Tenth Amendment, re- 
serving to the states all rights not 
specifically granted to the Federal 
Government at the time the Con- 
stitution originally was ratified. 

The full impact of this decision is 
now being experienced as a result of 
the creation of the United Nations 
and the treaties and 
flowing therefrom. 


conventions 


The Charter of the United Na- 
tions was ratified in due course by 
the Senate. Subsequently, in a con- 
troversy arising in California, this 
Charter was held by a California 
Court to be paramount to local Cal- 
ifornia law.5 The effect of the Cal- 
ifornia decision if it finally be upheld 
simply means that the President, 
with the concurrence of a two-thirds 
of the Senators present and voting, 
and this conceivably could be as 
few as thirty-three senators, may by 
the exercise of the treatymaking pow- 
er abrogate our rights of free speech, 
to have a free press, to worship God 
according to our own beliefs, to 
assemble with our fellow men, to be 
free from unreasonable searches and 
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seizures and all the other individual 
rights guaranteed us by our fore- 
fathers one hundred sixty years ago. 
The prohibitions in the Constitution 
on those subjects are against Con- 
gress and not the Senate and the 
President acting under the treaty 
power. 


Treatymaking Power 
May Destroy All Rights 
In other words by the simple expe- 
dient of exercising the treatymaking 
power all of our cherished concepts 
of liberty may be destroyed at one 
fell stroke. The threat is real. 
Article 13 of the proposed Cove- 
nant on Human Rights provides that 
freedom to manifest one’s religion or 
beliefs shall be subject to such limita- 


tions “‘as are pursuant to law and are 
reasonable and necessary to protect 
public safety, order, health, or mor- 
als or the fundamental rights and 
freedoms of others’’. 

The rights of free speech and to 
have a free press are, by the pro- 
visions of Article 14 of the Covenant, 
subjected to “penalties, liabilities 
and restrictions . . . as are provided 
by law and are necessary for the 
protection of national security, ® pub- 
lic order, safety, health or morals, 
or of the rights, freedoms or the 
reputations of others’. 

‘Under Article 2 of the Covenant, 
the rights of free speech and to have 
a free press and to petition are sub- 
ject to derogation in the case of “a 
state of emergency officially pro- 
claimed by the authorities or in the 
case of public disaster’. 

The right of assembly referred to 
in Article 15 of the 
also subjected to restrictions by the 
precise terms of that Article and to 
derogation by the terms of Article 2. 


Covenant is 


It is obvious that the authority 
for drafting this Covenant is to be 
found in Article 55 of the Charter 
of the United Nations as imple- 
mented by Article 56, by the terms of 
which the United States has pledged 
itself to take “action in cooperation 
with the organization for the achieve- 
ment of the purposes set forth in 
Article 55” 

Before taking up the penalties, lia- 








bilities and restrictions proposed to 
be inflicted upon the press, it should 
be pointed out that by the precise 
terms of the Covenant the right of 
a citizen to belong to the church of 
his own belief, to belong to a labor 
or business organization, even to be- 
long to the American Bar Associa- 
tion, may be destroyed if those in 
authority should determine it to be 
to their interest to destroy it. All 
they would need do would be to pro- 
claim that in the interest of national 
security, public safety or order or 
any of the other criteria set forth, 
such associations are forbidden. 

If this observation seems fantastic 
it is earnestly suggested that a read- 
ing of the document will prove its 
truth. 

As long as we have a press free to 
perform its function of gathering 
and disseminating information about 
matters of public importance and the 
acts and activities of those holding 
public office we shall not lose our 
individual liberties in America. Yet 
if the Covenant, as drafted, 
should be ratified as a treaty of the 
United States, the very provisions 
approved by our State Department 
could be invoked to destroy any 
American newspaper just as La Pren- 


now 


sa has been destroyed in Argentina. 


Treaty on Information 
Is Another Threat 
In an activity entered into pursuant 
to the provisions of Article 55 of the 
Charter, the United Nations during 
recent months made a direct frontal 
assault upon the American concept 
of a free press. One of its special 
committees, consisting of delegates 
representing fifteen nations, drafted 
a treaty on freedom of information. 
In early February over the strenuous 
(Continued on page 477) 





3. Article VI of the Constitution provides this 

This Constitution, and the laws of the United 
States which shall be made in pursuance thereof 
and all treaties made, or which shall be made 
under the authority of the United States, shall be 
the supreme law of the land; and the judges in 
every state shall be bound thereby, anything in 
the Constitution or laws of any state to the con 
trary notwithstanding. 

4. Missouri v. Holland, 252 U.S. 416 (1920 


5. Sei Fujii v. The Stote, 217 P. (2d) 481; 218 
P. (2d) 595 (1950). 

6. National security was the reason offered by 
Peron for.silencing La Prensa. 
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Congressional Concurrent Resolutions: 


An Aid Statutory Interpretation? 


by Rankin M. Gibson + of the Missouri Bar 


® A resolution passed by one or both Houses of Congress may have a variety of 


legal effects: a joint resolution signed by the President has the force and effect of law. 


A simple resolution passed by one House has no effect at all ‘outside the Capitol’, 


as Mr. Gibson puts it. Between joint and simple resolutions lies the concurrent reso- 


lution. Its force is often ambiguous and uncertain. In this article, Mr. Gibson discusses 


these matters, examining especially the problem of the concurrent resolution passed 


to influence construction of a statute." 





® Certain school interests were dis- 
contented with one or more aspects 
of the administration of the educa- 
tion and training program under the 
so-called “G. I. Bill of Rights”. Con- 
sequently, Senate Bill 2596 was in- 
troduced in the first session of the 
8Ist Congress. Following a thorough 
study of the program and its ad- 
both the Con- 
gress and the President, S. 2596, as 


ministration, by 


amended, became law on July 13, 
1950.2. The Administrator of Vet- 
erans’ Affairs, who is charged with 
the administration of the education 
and training program, thereafter is- 
sued regulations and instructions for 
the purpose of placing into opera- 
tion the legislative mandate con- 
tained in the Act. 

On September 12, 1950, Sena- 
tor Humphrey for himself, Senator 
Pepper, Senator Douglas, Senator 
Taft and Senator Morse introduced 
for consideration Senate Concurrent 
Resolution 107.3 It was referred to 
the Senate Committee on Labor and 
Public Welfare and reported out 


without amendment on the same 





day. The following day the Senate 
passed S. Con. Res. 107 with a formal 
amendment. It was referred to the 
House Committee on Veterans’ Af- 
fairs, where it died on the expiration 
of the 81st Congress. 

Without the formal introductory 
parts, the concurrent resolution read 
as follows: 

Whereas the intent of Congress as 
set forth in Public Law 266, Zighty- 
first Congress, the Independent Offices 
Appropriations Act, 1950, approved 
August 24, 1949, pertaining to the 
manner in which funds available 
thereunder could be spent for educa- 
tion and training of veterans was to 
some extent misinterpreted or mis- 
construed in carrying out the terms of 
Public Law 266; and 

Whereas the Congress, in order to 
remove any ambiguity which might 
have existed with respect to the lan- 
guage contained in Public Law 266, 
revised and enlarged upon the origi- 
nal language contained therein by en- 
acting remedial legislation in the form 
of Public Law 610, Eighty-first Con- 
gress, approved July 13, 1950; and 

Whereas there has apparently been 
some misunderstanding of the con- 
gressional intent as expressed in Pub- 
lic Law 610 and as set forth in the 





statement of the House managers in 
explanation of the action agreed upon 
and recommended in the conference 
report on such legislation: Therefore 
be it 

Resolved by the Senate (the House 
of Representatives concurring), that 
for the purpose of interpreting the 
terms of Public Law 610, Eighty-first 
Congress, approved July 13, 1950, it 
is hereby declared that— 

1. The provisions of section 2 of 
Public Law 610, which amended para- 
graph 11, part VIII, of Veterans Reg- 
ulation Numbered | (a), as amended, 
relating to the customary cost of 
tuition and to other charges required 
by educational institutions for the 
training of veterans under that Act 
were and are intended to apply to all 
courses of training covered by con- 
tract or other agreement, without re- 
spect to the calendar duration estab- 
lished of the weekly hours of attend-- 
ance required for such courses. 

2. By enacting the provisions of 
section 2 of Public Law 610, it was 
and is intended that a contract in- 
cluding tuition, fees, or other charges 
for a course shall be considered as 
an entity in determining the rate or 
rates to be paid to the institution for 
such course. 

3. Section 3 of Public Law 610, 
which amended paragraph 5 of part 
VIII of Veterans Regulation Num- 





1. Although this article is primarily concerned 
with the federal practice, obviously much of it 
s applicable to the practice within the various 
states. Unless otherwise indicated, however, the 
discussion contemplates only the federal situation. 
2. Public Law 610, 81st Congress, July 13, 1950. 
3. The sponsors of the resolution are all 
members of the Senate Committee on Labor and 
Public Welfare, which originally considered 
S. 2596, 81st Congress, as introduced by Senator 
Toft. 
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bered 1 (a), as amenaed, was and is 
intended to provide that any institu- 
tion (and not only 
higher learning) shall be regarded as 
a nonprofit institution for the purpose 













































































institutions of 


of applying the governing statutes 
and applicable regulations of the 
Veterans’ Administration respecting 
the payment of tuition and 
charges, in the case of nonprofit in- 
stitutions, if it is exempt from taxa 
tion under paragraph (6), section 
101, of the Internal Revenue Code, 
whether it was certified as such by 
the Bureau of Internal Revenue be- 
fore or subsequent to June 22, 1944. 

4. It was and is the congressional 
intent, by enacting Public Law 610, 
that, in the case of any educational 
or training institution which has en- 
more contracts in 


other 


tered into one or 
two successive years, the rate estab 
lished by the most 
shall be 


recent contract 


considered the customary 


4. Sections 2 and 3 of Public Law 610 read 
as follows: 

Sec. 2. Paragraph 11 of part VIil of Veterans 
Regulation Numbered 1 (a), as amended, is 
amended by adding at the end thereof a new 
subparagraph (d) as follows: 

“"(d) As used in this part, the term ‘customary 
cost of tuition’ or charges’ or 
‘customary charges’ shall mean that 
charge which an educational or training insti- 
tuition requires a nonveteran enrollee similarly 
circumstanced to pay as and for tuition for a 
course, except that the institution (other than 
a nonprofit institution of higher learning) is 
not regarded as having a ‘customary cost of 
tuition’ for the course or courses in question 
in the following circumstances: 

(A) Where the majority of the enrollment 
of the educational and training institution in 
the course in question consists of veterans in 
training under Public Laws 16 and 346, 
Seventy-eighth Congress, as amended; and 

‘*(B) One of the following conditions prevails 

“1. The institution has been established 
subsequent to June 22, 1944. 

"2. The institution, although established 
prior to June 22, 1944, has not been in con 
tinuous operation since that date. 

"3. The institution, although established 
prior to June 22, 1944, has subsequently in 
creased its total tuition charges for the course 
to all students more than 25 per centum 


“customary 
tuition 


‘4. The course (or a course of substantially 
the same length and character) was not pro 
vided for nonveteran students by the institu 
tion prior to June 22, 1944 
“For any course of education or training for 

which the educational or training institution 
involved has no customary cost of tuition, a 
fair and reasonable rate of payment for tuition, 
fees, or other charges for such course shall 
be determined by the Administrator. In any 
case in which one or more contracts providing 
a rate or rates of tuition have been entered 
into in two successive years, the rate estab 
lished by the most recent contract shall be 
considered to be the customary cost of tuition 
notwithstanding the definition of ‘customary 
cost of tuition’ as hereinbefore set forth. For 
the purpose of the preceding sentence ‘con- 
tract’ shall include contracts under Public Law 
16 (Seventy-eighth Congress, March 24, 1943), 
Public Law 346 (Seventy-eighth Congress, June 22, 
1944), or any other agreement in writing on the 
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Congressional Concurrent Resolutions 


cost of tuition. 
It will be observed that the resolu- 
tion purported to reflect and clarify 
the legislative intention existing at 
the time of the enactment of the Act. 
If S. Con. Res. 107 had been passed 
by the House of Representatives, 
without substantial amendments, the 
Veterans’ Administration and_per- 
haps ultimately the courts would 
have been faced with the problem of 
deciding what effect, if any, should 
have been given to it in construing 
the Act of July 13, 1950. 4 

The 
were raised by the Senate’s passage 


potential problems which 
of S. Con. Res. 107 brought in issue 
basic questions which will be ex- 
effort will be 


made to sketch out partial answers, 


plored herein. An 


basis of which tuition payments have been made 
from the Treasury of the United States. If the 
Administrator finds that any institution has no 
customary cost of tuition he shall forthwith fix 
and pay or cause to be paid a fair and reason- 
able rate of payment for tuition, fees, and 
other charges for the courses offered by such 
institution. Any educational or training institu 
tion which is dissatisfied with a determination 
of a rate of payment for tuition, fees, or other 
charges under the foregoing provisions of this 
paragraph, or with any other action of the 
Administrator under the amendments made by 
the Veterans’ Education and Training Amend- 
ments of 1950, shall be entitled, upon applica- 
tion therefor, to a review of such determination 
or action (including the determination with 
respect to whether there is a customary cost 
of tuition) by a board to be known as the 
Veterans’ Education Appeals Board’ consisting 
of three members, appointed by the President 
Members of the Board shall receive, out of 
appropriations available for administrative 
expenses of the Veterans’ Administration, com- 
pensation at the rate of $50 for each day 
actually spent by them in the work of the 
Board, together with necessary travel and sub- 
sistence expenses. The Administrator of Veter- 
ans’ Affairs shall provide for the Board such 
stenographic, clerical, and other assistance 
and such facilities and services as may be 
necessary for the discharge of its functions 
Such Board shall be subject, in respect to 
hearings, appeals, and all other actions and 
qualifications, to the provisions of sections 5 
to 11, inclusive, of the Administrative Procedure 
Act, approved June 11, 1946, as amended. The 
decision of such Board with respect to all 
matters shall constitute the final administrative 
determination. In no event shall the Board 
fix a rate of payment in excess of the maximum 
amount allowable under the Servicemen's Re 
adjustment Act of 1944, as amended. Nothing 
contained in these amendments shall in any 
way affect the provisions of the first proviso 
in paragraph | of this part VIII, as amended 

Any institution having a ‘customary cost 
of tuition’ established under this part may 
revise and improve an existing course (or 
establish a new related course) of substantially 
the same length and character subject to the 
same customary cost of tuition: Provided, That 
nothing in the foregoing amendments shall 
be construed to affect adversely any legal rights 


at least, to some of the following 
questions: What is a concurrent res- 
olution of Congress? When is it 
used? What is its general effect? 
Have there been other instances of 
congressional attempts at legislative 
interpretation by means of a con- 
current resolution? Would the pas 
sage of such a resolution have real 
What should be 
the effect of such a concurrent reso- 


evidentiary value? 


lution on the construction of pre- 
viously enacted statutes? 


Three Kinds of Resolution 
Explained, Distinguished 


Resolutions are less formal than 
bills, consequently they are gener- 


ally less authoritative expressions of 





which have accrued prior to the date of enact- 
ment of the Veterans’ Education and Training 
Amendments of 1950, or to affect payments to 
educational or training institutions under con 
tracts in effect on such date 
That during negotiations for a contract, and 
during the pendency of any appeal which a 
school may make, the Veterans’ Administration 
shall continue to make further payments to the 
school in such amount as the Administrator 
considers to be ‘fair and reasonable’, but not 
less than 75 per centum of the most recent 
rate paid to the school 


“Any educational or training _ institution 
which has a contract covering any period sub- 
sequent to August 24, 1949, shall be entitled 
to a review by the Veterans’ Education Appeals 
Board of the rate of tuition, fees and other 
charges established in such contract. Applica- 
tion for such review must be made within sixty 
days following the date of enactment of the 
Veterans’ Education and Training Amendments 
of 1950." 


Provided further 


Sec. 3. Paragraph 5 of part Vill of Veterans 
Regulation Numbered 1 (a), as amended, is 
further amended by inserting before the period 
at the end thereof a colon and the following 

And provided further, That for the purpose 
of applying the governing statutes and appli- 
cable regulations of the Veterans’ Admini 
stration respecting the payment of tuition and 
other charges, in the case of nonprofit insti 
tutions, any institution shall be regarded as a 
nonprofit institution if it is exempt from taxa- 
tion under paragraph (6), section 101, of the 
Internal Revenue Code, whether it was certified 
as such by the Bureau of Internal Revenue 
before or subsequent to June 22, 1944: And 
provided further, That for the purpose of apply 
ing the governing statutes and applicable regu 
lations of the Veterans’ Administration respect- 
ing the payment of tuition and other charges, 
any professional or graduate school which has 
been continuously affiliated with an educa- 
tional institution since June 22, 1944, may 
elect to be subject to the nonresident tuition 
rates established for such educational institu- 
tion, with respect to payments made for tuition 
during any school year beginning on or after 
August 1, 1949, even though the administrative 
function of such school is separate and distinct 
from that of the institution with which it is 
affiliated’. 
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legislative action.5 There are three 


kinds of resolution now in 
simple, concurrent or joint. In or- 
der to fully understand the role 


played by a concurrent resolution 


use: 


one must be generally familiar with 
the roles played by the other two 
types of resolutions. 

A simple resolution is a formal- 
ized motion passed by the members 
of a single legislative house. It is 
an expression of the will, wish, view 
or opinion of the House adopting 
it.® Concurrence of the other House 
is not required. It is commonly used 
to extend sympathy on the death of 
a member, to authorize the printing 
of special reports, to create special 
committees, to request information 
from administrative agencies and to 
express the sense of the legislative 
another 


house to governmental 


body.7 Simple resolutions usually 
affect matters relating only to the 
House concerned. 

A joint resolution closely resem- 
bles a bill both as to form and pro- 
cedure for adoption. Although there 
is a theoretical difference between 
the contents and use of a bill and 
the contents and use of a joint reso- 
lution, practical usage in the Con- 
eress leaves little of the distinction 
sometimes made.* In recent years 
much major legislation has taken the 
form of a joint resolution; it is now 
rather generally conceded that a 
joint resolution of Congress is just 
as much a law as a bill after passage 
and approval. For example in recent 
State has 
started placing all joint resolutions 


years the Secretary of 


passed in the Statutes at Large as 


either “Private Law _ or “Public 


Law “8 Joint resolutions are 
submitted and passed in one House 
before being sent to the other House. 


Changes made by one House must be 
ratified by the other. Presidential 
action is required. In general, a 
joint resolution follows the same leg- 
islative course as a bill. Although 
purely a congressional matter, con- 
stitutional amendments are proposed 
by joint resolution. The President 
neither has nor attempts to cxercise 
a veto power over resolutions propos- 
ing constitutional 


As early as 1798 it was determined 


amendments.!? 


that approval by the President of a 
joint resolution proposing a con 
amendment is not 


stitutional req- 


uisite.!1! A duly enacted joint reso 
lution has the effect of law.'* 

In the modern practice the con 
current resolution has been devel- 
oped as a vehicle for expressing 
facts, principles, opinions, and pur- 
two Houses of Con- 


poses of the 


gress.1* It is, for most purposes, 
merely a simple resolution which 
is passed by both Houses. Since a 
concurrent resolution has the force 
of both Houses it must be approved 
by both. It expresses the opinion of 
the entire Congress instead of a 
single House as is true in the case 
of a simple resolution. It is used to 
dispose of matters in which both 
Houses have an interest, e.g., the 
creation of a joint investigating com- 
mittee or the adjournment of the 
Congress. It is not issued as a slip 
law after passage but is printed 
together with other duly passed con- 
current resolutions in the appro- 
priate volume of Statutes at Large." 


President Does Not Approve 
Concurrent Resolutions 

Article I, 
States Constitution, with regard to 


Section 7, of the United 
Presidential approval of concurrent 
resolutions, provides: 





5. Sutherland, Statutes and Statutory Construc- 
tion (3d ed. 1943) §3801. 

6. Id. §3802; Riddick, The United Stotes Con- 
gress: Organization and Procedure (1949) 22. 
7. See the index volume to the Congressional 
Record of any recent session of the Congress. It 
contains the history of all bills and resolutions 
introduced in both Houses during the session 
The titles of resolutions shown therein will 
ndicate the types of matters handled by resolu- 
tions of various kinds. 

8. Riddick, op. cit. supra, page 21; Art. I, §7, 
United States Const., provides that every bill 
properly enacted shall ‘‘become a Law’’ and 


that every joint resolution duly enacted shall 
take Effect’’. 

9. By Reorganization Plan No. 20, 
May 24, 1950, the functions relative to the 
numbering and publication of the federal statu- 
tory laws of the land theretofore performed by 
the Secretary of State were transferred to the 
General Services Administration. 

10. Walker, The Legislative Process 
in the United States (1948) 357. 

11. Hollingsworth v. Virginia, 3 Dall. 378, 
1 L. ed. 644 (1798). According to Myers, ‘‘Joint 
Resolutions Are Laws'’, 28 A. B. A. J. 33 (1942), 
President Buchanan approved the joint resolution 


effective 


Lowmoaking 
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Rankin M. Gibson is now a lawyer for 
the Wage Stabilization Board in Wash- 
ington. A member of the Missouri Bar, 
he received his LL. B. from the Univer- 
sity of Missouri in 1939, his B.S.L. at St. 
Paul College of Law in 1948 and his 
LL. M. at George Washington University 
in 1950. He was a lawyer for the Veter- 
ans Administration for more than five 
years before accepting his present po- 


sition. 





Every Order, Resolution, or Vote 
to which the Concurrence of the 
Senate and House of Representatives 
may be necessary (except on a ques- 
tion of Adjournment) shall be pre- 
sented to the President of the United 
States; and before the Same shall 
take Effect, shall be approved by 
him, or being disapproved by him, 
shall be repassed by two thirds of the 
Senate and House of Representatives, 
according to the Rules and Limita- 
tions prescribed in the Case of a Bill. 


In spite of the clear intendment of 
the Constitution, concurrent resolu- 


tions have not, for more than a 
century, been sent to the President 
for approval. This has been excused 
on the ground that a concurrent 


of March 2, 1861, and President Lincoln approved 
on February 1, 1865, that which became the 
Thirteenth Amendment. 

12. 15 Stat. 40 (1868), 5 U. S. C. §165 (1926); 
Fourteen Diamond Rings, Emil J. Pepke, Claimant 
v. United States (The Diamond Rings), 183 U. S$ 
176, 184, 22 S. Ct. 59, 46 L. ed. 138, 144 (1901); 
Watts v. United Stotes, 161 F. (2d) 511, 513 
(C. C. A. 5th 1947); Wells et al. v. United States, 
257 Fed. 605, 610 (C.C.A. 9th, 1919); Myers, supra 
note 11 

13. Hind’s Precedents, §§1566-67. 


14. Myers, supra, 35 
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resolution does not contain a prop- 
osition of legislation.'"® The House 
Manual indicates that a concurrent 
resolution ‘‘is not sent to the Pres- 
ident for approval unless it contains 
a proposition of legislation, which is 
not within the scope of the modern 
form of concurrent resolution”. '® 
Normally, a concurrent resolution 
is drafted in the same manner as bills 
except that it is more likely to con- 
tain a preamble. As a result of a 
gradual evolution in legislative prac- 
tice, Congress has acquired an es- 
tablished form for concurrent res- 
olutions, In 1828, the Senate sent 
a resolution to the House with the 
resolving clause in this form: “Re- 
solved, That, if the House of Rep- 
resentatives concur, the Senate will, 
in conjunction with the House of 
Representatives, attend the funeral 
of Major-General Brown....” In 
1843, a concurrent resolution was 
used in this form: “Resolved (the 
Senate concurring), That two Chap- 
lains, ...be elected....” For many 
years, when the resolution originates 
in the House, the resolving clause has 
been in form as follows: “Resolved 
by the House of Representatives (the 
Senate concurring), That... .” Con- 
current resolutions originating in 
the Senate have used this resolving 
clause: “Resolved by the Senate (the 
House of Representatives concur- 
ring), That....”37 The resolving 
clauses frequently are preceded by 
“whereas” clauses, as in §S. Con. 
Res. 107, setting forth the reasons 
for the adoption of the resolution. 
As is apparent from the form of the 
resolving clauses now in use, a con- 
current resolution is binding on 
neither House until agreed to by 
both. 
Although the terms “joint” and 


Congressional Concurrent Resolutions 





“concurrent” are frequently used 
synonymously, such use is particu- 
larly inaccurate and confusing with 
respect to legislative 
The features distinguishing joint 
resolutions from concurrent resolu- 
tions are the necessity for presi- 
dential action and the greater pro- 
cedural safeguards required in the 
enactment of joint resolutions as 
well as the difference in type of 


resolutions. 


matters dealt with by each. The 
distinction between ‘“‘joint” and 
“concurrent” resolutions must be 


kept in mind constantly, particu- 
larly when reading the opinions of 
state courts where the term “joint” 
is frequently used in discussing what 
is actually a concurrent resolution. 

As heretofore noted, concurrent 
resolutions are generally used to ex- 
press facts, principles, opinions or 
the legislative will with respect to 
subjects or matters not requiring 
executive approval. They speak 
for the membership of both Houses. 
Although it is both impractical and 
unnecessary to list all the instances 
in which a concurrent resolution has 
been used, it is of value in under- 
standing the congressional concur- 
rent resolution to enumerate some 
occasions for its use. A common use 
of this instrument is to correct errors 
in enrolled bills. 18 It has been used 
by the two Houses to join two 
standing committees and constitute 
them a joint committee.'® Con- 
current resolutions also have been 
used to create ‘a congressional com- 
mission including persons not mem- 
bers of the Congress; 7° to create a 
joint committee to arrange for the 
inauguration of the President Elect 
of the United States; 2! to express 
opinions or determinations on im- 





15. Sutherland, op. cit. supra note 1, §3803; 
White, “‘The Concurrent Resolution in Congress’’ 
35 Am. Pol. Sci. Rev. 886 (1941). 

16. House Doc. No. 769, 79th Cong., 2d Sess., 
§396. . 

17. 4 Hind's Precedents, §3378. 

18. Riddick, loc. cit. supra, page 21; 7 Cannon's 
Precedents, §§1042, 1068-70. 

19. 4 Hind's Precedents, §§4412, 4414-15. 

20. 4 id. §4703. 

21. 3 id. §§1998-99. 

22. 2 id. §§1562, 1566-67. 

23. 2 id. §1593. 

24. 7 Cannon's Precedents, §1071. 

25. 7 id. §1077. 
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portant public questions.” In 1906, 


26. 7 id. §§1078-80. 

27. 7 id. §1091. 

28. 6 id. §443. For a quick review of the number 
of concurrent resolutions introduced and the mat- 
ters dealt with therein see the index volume of 
the Congressional Record for any recent session 
of Congress, which contains the history of all 
bills and resolutions introduced in both Houses 
during the session. 

29. 4 Hind's Precedents, §3379. 

30. F. H. E. Oil Co. v. Commissioner of In- 
ternal Revenue, 150 F. (2d} 857, 858 (C.C.A. 5th, 
1945); Moran v. La Gutrdia, 270 N. Y. 450, | 
N. E. (2d) 961, 962 (1936); Boyer-Campbel! Co. 
v. Fry, 271 Mich. 282, 260 N. W. 165, 170 (1935); 


Congress by concurrent resolution 
directed the Secretary of War to 
make an investigation of river and 
harbor matters.*° By 
resolutions 


concurrent 
conferees were author- 
amend a bill in confer. 
ence;*4 officers of the two Houses 
were authorized to cancel their sig- 


ized to 


natures to an enrolled bill; *5 the ac- 
tion of the Speaker ana the Vice 
President in signing an enrolled bill 
was rescinded and the bill amend- 
ed;?6 a bill sent to the President but 
not yet signed by him was recalled;?" 
and a joint meeting of the two 
Houses to count the electoral votes 
was provided for.?8 


Concurrent Resolutions 

Are Not Law 

With respect to the general effect 
of concurrent resolutions, it has been 
said that they are binding on neither 
House until agreed to by both. ** 
In general it may be said that they 
are not law *° because they are not 
legislative in character. It has been 
contended that a concurrent resolu- 
tion is without force and effect be- 
yond the confines of the Capitol. *! 
Although the concurrent resolution 
speaks for the entire Congress, it has 
only a limited legal effect.5? Gen- 
erally where concurrent resolutions 
are used not merely to promulgate 
legislative addenda or similar mat- 
ters, but rather to ratify an appoint 
ment by the Executive,** to au- 
thorize the purchase of supplies,** to 
repeal a law, * or to ratify a deed, * 
the courts have rejected them as not 
binding. 

In recent years Congress has in- 
corporated language in a number of 
laws authorizing the Congress, by 
use of a concurrent resolution, to re- 

(Continued on page 479) 








Becker v. Detroit Savings Bank, 269 Mich. 432 
257 N. W. 853, 854 (1934); Cleveland Terminal! 
& V. R. Co. v. State, 85 Ohio St. 251, 97 N. E 
967, 973 (1912); Mullan v. State, 114 Calif. 578, 
46 Pac. 670, 672, (1896); People ex. rel. Burritt v 
Commissioners State Contracts, 120 Ill. 322, 11 
N. E. 180, 188 (1887). 

31. 7 Cannon's Precedents, §1037. 

32. Sutherland, op. cit. supra, §3803. 

33. Mullan v. State, cited supra, note 30. 

34. People ex rel. Burritt v. Commissioners State 
Contracts, cited supra, note 30. 

35. Moran v. La Guardia, cited supra, note 30 

36. Cleveland Terminal & V. R. Co. v. State, 
cited supra, note 30. 
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A Special Court for Patent Litigation? 


The Danger of a Specialized Judiciary 


by Simon Rifkind + of the New York Bar (New York City) 


® In this article, Judge Rifkind answers the recurring demand that a special court for 
trying patent cases be created. His ‘argument rests on the assumption that judges 
should be men with a broad outlook upon the law and he declares that creating 


specialized judges in the patent field would soon lead to sterility in that area of 


the law. 





® Periodically one hears the sugges- 
tion that patent cases should be tried 
before patent judges. The proposals 
take a variety of forms but they all 
revolve about the proposition that 
the judicial product of patent litiga- 
tion would be improved if the trials 
were conducted by judges specializ- 
ing in patent cases. 

I deny this pivotal proposition; 
consequently I am opposed to patent 
courts or patent judges. 

The highly industrialized society 
in which we live has a great appe- 
tite for “know-how”. Such a society 
elevates and aggrandizes the position 
of the expert. His is the voice with 
the ready answer. His opinions be- 
come the facts upon which lesser 
mortals—laymen—risk life and_ for- 
tune. 

Against the citadel of the expert 
I tilt go quixotic lance. My conten- 
tion is that the judicial process re- 
quires a different kind of expertisse 
—the unique capacity to see things 
in their context. Great judges em- 
brace within their vision a remark- 
ably ample context. But even lesser 
men, presiding in courts of wide 
jurisdiction, are constantly exposed 





to pressures that tend to expand the 
ambit of their ken. 

The patent law does not live in 
the seclusion and silence of a Trap- 
pist monastery. It is part and parcel 
of the whole body of our law. It 
ministers to a system of monopolies 
within a larger competitive system. 

This monopoly system is separated 
from the rest of the law not by a 
steel barrier but by a permeable 
membrane constantly bathed in the 
general substantive and procedural 
law. Patent lawyers tend to forget 
that license agreements are essential- 
ly contracts subject to the law of 
contracts; that infringements are es- 
sentially trespasses subject to the law 
of torts; that patent rights are a 
species of property rights; and that 
proof in patent litigation is subject 
to the laws of evidence. Changes in 
all these branches of the law today 
have an effect on the patent law as 
well. As long as judges exercising a 
wide jurisdiction also try patent 
cases, so long do the winds of doc- 
trine, the impulses towards slow 
change and accommodation, affect the 
patent law to the same degree as they 
affect the general body of the law. 


In a democratic society the law, 
in the long run, tends to approach 
commonly accepted views of right 
and wrong. Thereby it continues its 
hold on the respect and allegiance 
of the people—in the last analysis 
its major sanction. Once you segre- 
gate the patent law from the natural 
environment in which it now has its 
being, you contract the area of its 
exposure to the self-correcting forces 
of the law. In time such a body of 
law, secluded from the rest, develops 
a jargon of its own, thought-patterns 
that are unique, internal policies 
which it subserves and which are 
different from and sometimes at odds 
with the policies pursued by the 
general law. 

Such conflicts, when they emerge 
in spectacular form, induce a public 
cynicism about the law and a sense 
of injustice. In such a climate the 
patent system may not fare too well, 


Specialized Judiciary 

Leads to Decadence of Law 
Moreover, a specialized patent court 
would breed other unfortunate con- 
sequences. The patent Bar is al- 
ready specialized. At present, how- 
ever, patent lawyers practice before 
nonspecialized judges and accommo- 
date themselves to the necessity of 
conveying the purposes of their call- 
ing to laymen. Once you complete 
the circle of specialization by having 
a specialized court as well as a spe- 
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cialized Bar, then you have set aside 
a body of wisdom that is the ex- 
clusive possession of a very small 
group of men who take their pur- 
poses for granted. Very soon their 
internal language becomes so highly 
stylized as to be unintelligible to the 
uninitiated. That in turn intensifies 
the seclusiveness of that branch of 
the law and that further immunizes 
it against the refreshment of new 
ideas, suggestions, adjustments and 
compromises which constitute the 
very tissue of any living system of 
law. In time, like a primitive priest- 
craft, content with its vested privi- 
leges, it ceases to proselytize, to win 
converts to its cause, to persuade lay- 
men of the social values that it de- 
fends, Such a development is in- 
variably a cause of decadence and 
decay. 

The root of the matter is that 
there is a difference between spe- 
cialization on the administrative lev- 
el and specialization on the judicial 
level. On the administrative level 
there is advantage to be derived from 
close familiarity with the pattern of 
activity which is the subject of ad- 
ministrative action and regulation. 
The very essence of the judicial func- 
tion, however, is a detachment from, 
a dispassionateness about the activity 
under scrutiny. 

The views thus far expressed are 
of general derivation. They are not 
especially related to the patent law. 
They are equally pertinent to the 
admiralty law, to bankruptcy, to se- 
curity regulation, or any other of 
the great provinces of the law. The 
views expressed stem from a con- 
ception of the place and function 
of the law in a democratic society 
as the arbiter and mediator of con- 
flicting social interests and demands. 
A one-function court cannot assist 
the law to discharge that responsibil- 


ity. 


No Benefit Will Be Obtained 
from Having Patent Court 


The patent law itself contributes 
a number of considerations which 
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weigh against the proposal for a 
patent court. One of these is that 
the benefits of expert knowledge 
which are forecast by the proponents 
of the change will not be realized 
in any substantial degree. It is hardly 
to be supposed that the members of 
a patent court will be so omniscient 
as to possess specialized skill in 
chemistry, in electronics, mechanics 
and in vast fields of discovery as 
yet uncharted. The expert in organic 
chemistry brings no special light to 
guide him in the decision of a prob- 
lem relating to radioactivity. Conse- 
quently, even judges serving upon a 
specialized patent court will, in any 
particular case, prove to be non- 
experts except only with respect to 
the patent law itself. But knowledge 
of the patent law has never pre- 
sented any grave problem. The pat- 
ent law presents no greater diffi- 
culties to its mastery than any other 
branch of the law. Reading the judi- 
cial literature created through pat- 
ent litigation I am not aware of any 
marked deficiency on the part of the 
present judiciary in comprehending 
the principles of law relevant to a 
decision in patent cases. 

Another consideration de- 
rived from the patent law is that 
changes in patent litigation have 
already made the proposal stale. Pat- 
ent litigation has overflowed its an- 
cient channel, Today one who can 
navigate only in so-called pure pat- 
ent law is inadequate as a patent 
lawyer and insufficient as a patent 
judge. Today patent litigation is 
most frequently met with in close 
association with other branches of 
the law such as unfair competition, 
trade-marks, confidential submis- 
sions, antitrust and corporate reor- 
ganizations. It is apparent that the 
patent expert can be only moderate- 
ly learned in all these additional de- 
partments. It follows that, like most 
experts, he can bring his special 
knowledge to bear on the problem 
but is not especially fitted to per- 
form the judicial task of extracting 
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Banks and the Antitrust Laws: 


An Unresolved Problem 


by Mary Louise Ramsey °* of the Illinois Bar (Chicago) 


® There is little doubt, Miss Ramsey says, that banks and bank holding companies 
can be made subject to the antitrust laws. There is considerable doubt, however, 
as to whether Congress intended the antitrust laws to apply to banks. This question 
has been debated ever since 1944 when the Supreme Court decided United States v. 
South-Eastern Underwriters Association. Miss Ramsey's article is a survey of the whole 
problem of antitrust law as it may affect banking. 





=" Ever since the Supreme Court 
ruled, in United States v. South-East- 
ern Underwriters Association, that 
an association of insurance under- 
writers was liable to prosecution un- 
der the Sherman Act, lawyers have 
debated whether or not that statute 
also applies to banks. An antitrust 
suit instituted against the Mortgage 
Conference of New York in 1946 
was settled by a consent decree 
which dissolved the conference and 
enjoined thirty-three banks and in- 
surance companies from agreeing 
upon interest rates and other mort- 
gage terms. A proceeding now pend- 
ing before the Federal Reserve 
Board, charging Transamerica Cor- 
poration, the nation’s largest bank 
holding company, with violation of 
the Clayton Act,? is likely to reach 
the Supreme Court eventually. 
Only four Justices, two of whom 
are now deceased, concurred in the 
South-Eastern Underwriters decision; 
three, including Chief Justice Stone, 
dissented, and two did not partici- 
pate. That Congress could make the 
Sherman Act applicable to insur- 
ance companies was not denied, but 


there was disagreement as to whether 
it had done so. After reviewing the 
history of the antitrust laws, the 
dissenters concluded that the law- 
makers did not intend the insurance 
business to be so regulated. Much of 
what was said on both sides is perti- 
nent to banking. Yet there are sufh- 
cient differences between banking 
and insurance to require fresh con- 
sideration of the subject. On that 
issue, too, the question of intent 
would be important. Laws subject- 
ing banks to special supervision, par- 
ticularly new legislation touching 
any aspect of the problem, would be 
scrutinized for clues revealing such 
intent. All this gives added signifi- 
cance to current proposals—which 
in themselves are of no small im- 
portance—for the regulation of bank 
holding companies. 

Multiple-office banking did not 
get under way on a large scale in 
the United States until after World 
War I. By 1947, twenty-eight hold- 
ing companies controlled hundreds 
of banking offices in nearly every 
section of the country, with a heavy 
concentration in the West. As a re- 


sult of a thorough investigation of 
branch, chain and group banking 
made by a congressional committee 
in 1930, the Banking Act of 1933 
gave the Federal Reserve Board a 
limited control over holding com- 
pany affiliates of its member banks. 
Such an affiliate cannot vote its stock 
in a member bank without a voting 
permit from the Board. To obtain 
such a permit, it must agree to 
sever its ties with any securities com- 
panies, to submit to examinations, 
to pay dividends only out of earnings 
and to accumulate certain reserves. 
Dealings between a member bank 
and affliated companies are re- 
stricted. Broadly speaking, only a 
company which holds a majority of 
the stock of a member bank or which 
directly or indirectly elects a major- 
ity of its directors is deemed a hold- 
ing company affiliate. 

Several companies have avoided 
regulation by various means. Some 
have managed to exercise control 
with minority stock ownership, or 
without voting their stock in major- 
ity-owned banks. Others have with- 
drawn their banks from the Federal 
Reserve System. Since 1943 the Board 
has been urging enactment of a 





1. 322 U.S. 533 (1944). 

2. Section 8 of the Clayton Act, 15 U.S.C. 19 
(1946), concerning interlocking directors and offi- 
cers, applies to member banks of the Federal Re- 
serve System. 

3. Cf. A. A. Berle, Jr., “‘Banking Under the 
Anti-Trust Laws’’, 49 Col. L. Rev. 589 (1949). 
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broader and stronger measure. Four 
years ago such a bill was reported 
to the Senate but died on its calen- 
dar. A revised version 
duced into both Houses of the 81st 
Congress.* After extensive hearings 
by a subcommittee of the Senate 


was intro- 


Banking and Currency Committee, 
its chairman, Senator A. Willis Rob- 
ertson, submitted an entirely new 
bill.5 This drew a 


from the Federal Reserve Board, and 


strong protest 
the matter was put over until the 
next Congress. Subsequently, efforts 
were made to reconcile the opposing 
views but no agreement was reached 


prior to the resignation of the 
Chairman of the Federal Reserve 
Board, Thomas B. McCabe. The 


matter now hinges upon the attitude 
of the new chairman, William Mc- 
Chesney Martin, Jr. 

On broad objectives—to regulate 
the expansion of bank holding com- 
panies and to require divestment of 
nonbanking assets—there is no dis- 
agreement. The differences of opin- 
ion relate only to methods of reach- 
ing the desired results. Four signifi- 
cant points are at issue: the scope of 
the definition of bank holding com- 
panies, the operation of the anti- 
trust laws with respect to such com- 
panies, the distribution of adminis- 
trative responsibility, and methods 
of enforcement. 


Federal Reserve Board's Bill 

Is Explained 

Under the bill sponsored by it, the 
Federal Reserve Board would be au- 
thorized to declare any company to 
be a bank holding company, irre- 
spective of the percentage of stock 
ownership, if the company alone or 
in combination with others, 
trolled (1) two or more banks, or 
(2) one bank having four or more 
branches, or (3) one bank, where 
controlled by another bank whether 
or not the banks are members of 
the Federal Reserve System. Any 
company which controls 15 per cent 
of the voting shares of such banks or 
of a bank holding company would 
be covered unless exempted by the 
Board. This definition reaches ev- 
ery charitable foundation, insurance 


con- 


428 American Bar Association Journal 





company, investment firm or local 
business enterprise which holds the 
requisite stock. Unless and until 
exempted by the Board, all would 
have to comply with the require- 
ments of the Act, including the ac- 
cumulation of reserves. Unlike the 
Public Utility Holding Company 
Act, this bill does not suspend its 
application to any company which in 
good faith seeks exemption, while 
its petition therefor is pending. 
Senator Robertson’s bill does not 
go so far. It applies to any organiza- 
tion which directly or indirectly 
owns or controls 50 per cent of the 
shares of an insured bank, or which 
controls the election of a majority 
of the 
for the benefit of whose shareholders 


directors of such bank, or 
more than 50 per cent of the shares 
of an insured bank is held by trus- 
tees, provided the company owns or 
5 per cent of the 
than 
banks. Pyramided companies are not 


controls more than 
voting shares of more two 
mentioned. 

To control the growth of bank 
holding companies, the Board would 
require approval for the creation of 
new holding companies or for the 
expansion of existing ones by the 
opening of branches or by the ac- 
quisition of stock or assets of other 
banks. A holding company would 
have to obtain the Board’s consent 
to acquire the stock or assets of a 
bank. Subsidiary banks could secure 
permission to open branches or to 
purchase the assets of another bank 
from the Board, the Comptroller of 
the Currency or the Federal Deposit 
Insurance Corporation, depending 
upon the status of the applicant.® 
The Robertson Bill deals only with 
the acquisition of bank shares. Au- 
thority to approve such transactions 
would be shared by the Federal 
Reserve Board, the Comptroller, and 
the FDIC. This diffusion of respon- 
sibility would act as a check on the 
possibility of arbitrary administra- 
tion. It might also paralyze the hand 
of government, sometimes to the ad- 
vantage, and at other times to the 
disadvantage, of the banks affected. 
Misgivings on this score have been 
increased by the current litigation 


over the attempt of the Bank of 


America to convert into branches 
more than a score of banks owned 
by Transamerica Corporation. After 
the Comptroller of the Currency 
had approved the conversion, the 
Federal Reserve Board obiained an 
order from a federal court halting 
the the banks 


are involved,in the pending proceed. 


transaction because 
ings in which the Board has charged 
[Transamerica with a violation of the 
Clayton Act. 


Bill States National Policy 

Against Restraint of Trade in Banking 
No less important than the scope 
and distribution of administrative 
authority is the policy laid down by 
Congress for its exercise. In the light 
of changes which it has undergone, 
the provisions of the Board’s bill are 
significant not only for the adminis- 
tration of holding company legis- 
lation, but also for their possible in- 
fluence on the interpretation of the 
present antitrust laws. Like the meas- 
ure previously reported to the Sen- 
ate, this bill enumerates the factors 
that the supervisory agencies must 
weigh in passing upon applica- 
tions to expand. The former re- 
quired consideration of “the finan- 
cial history and condition of the ap- 
plicant and the banks concerned; 
their prospects; the character of their 
management, the convenience, needs, 
and welfare of the communities and 
the area concerned; and the national 
policy against restraint of trade and 
undue concentration of economic 
power and in favor of the mainte- 
nance of competition in the field of 
banking, Provided however that 
nothing herein contained shall be 
construed to authorize the approval 
of any acquisition ... where, regard- 
less of its competitive or other as- 
pects, the effect of such acquisition 
may be to expand the size and ex- 





4. S. 2318, 81st Congress, Ist Session. (1949). 

5. S$. 3547, 81st Congress, 2d Session (1950) 

6. To a lorge extent the opening of branches 
is already controlled by supervisory agencies. S. 
2318 would extend this control to certain situations 
not covered by existing law and would make the 
policies therein stated applicable to the establish- 
ment of any branch by a bank holding company 
or by one of its subsidiary banks. 
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tent of a bank holding company sys- 
tem beyond limits consistent with 
adequate and sound banking and the 
public interest”. 

Che italicized portion, which 
embodied the policy of the anti- 
trust Statutes, was omitted from the 
later bill. Also dropped was the dec- 
laration of policy which in the ear- 
lier version expressed the purpose of 
Congress “generally to maintain 
competition among banks and to 
minimize the danger inherent in the 
concentration of economic power 
through centralized control of 
banks”. The test of expansion “be- 
yond limits consistent with adequate 
and sound banking and the public 
interest” is by no means equivalent 
to the deleted standard. It applies 
only to size, not to competition. De- 
termination of the degree of expan- 
sion which is compatible with the 
public interest is left entirely to ad- 
ministrative officials. Acquisitions 
which eliminate competition may be 
approved without even “censider- 
ing” a policy in favor of competition. 
In the Sherman Act, Congress itself 
determined that the public interest 
demands the maintenance of compe- 
tition. Elsewhere, as in the Interstate 
Commerce Act, when the lawmakers 
have sanctioned consolidations and 
concerted action upon approval of 
government agencies, they have ex- 
pressly exempted such conduct from 
Here, the bill 
neither requires that the administra- 
tive action effectuate the policy of 
those statutes nor 


proved transactions from their pur- 


the antitrust laws. 


withdraws ap- 


view. These circumstances might 
prove sufficient to tip the scales of 
judicial opinion to the conclusion 
that Congress never intended those 
laws to apply to banks or bank hold- 
ing? companies. 

Senator Robertson’s bill is not 
open to this objection. It explicitly 
directs the supervisory agencies to 
consider “the policy of Congress, 
hereby declared, in favor of local 
ownership and control of banks and 
competition in the field of banking”. 

The threat to free competition and 
sound banking inherent in the com- 


bination of banking with other en- 
terprises is widely recognized. Al- 
though the range of permissible op- 
erations varies in different states, 
banks usually are confined to the 
business of banking. Holding com- 
panies, however, have been free from 
such restraints. Both of the proposed 
measures are intended to put an end 
to this immunity, but the efficacy of 


their provisions is open to debate. 


Board's Bill Would Prohibit Banks 
from Owning Stock of Other Business 


Under the Board’s bill, it would be 
unlawful, after two years, for a bank 
holding company to own securities 
of any company other than a bank, 
or to engage in any business other 
than banking, or managing or con- 
trolling subsidiary banks. The term 
“banking” is not defined. If con- 
strued narrowly, a bank which is a 
holding company might have to give 
up various activities, such as title 
guarantee, fur storage, insurance or 
real estate management, in which it 
is permitted to engage under state 
law. A title and trust company which 
owns another such company might 
be compelled to divorce its title guar- 
antee business although its subsidi- 
ary could continue both. A literal 
interpretation would also impose a 
death sentence on pyramided hold- 
ing companies because bank holding 
company stock would not be a law- 
ful investment after two years. Such 
companies were not covered by the 
1947 bill, from which this provision 
was derived. Inasmuch as other sec- 
tions which would affect pyramided 
companies were not modified to take 
account of their inclusion in the def- 
nition of the later bill, it is not 
clear what the framers had in mind 
with respect to them. 

This restriction on extraneous in- 
vestments does not apply to subsidi- 
ary banks. The term “bank” is de- 
fined to cover any trust company 
which does a trust business in the 
United States. It is not limited to 
institutions which receive deposits. 
There is great diversity in the laws 
of the several states concerning trust 
companies which do not engage in 
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Mary Louise Ramsey is a graduate of 
the University of Missouri where she was 
awarded the degrees of A.B. and LL.B. 
She received her S.J.D. degree from 
Michigan in 1934. She has had fourteen 
years of practice in Chicago, including 
two years in the Chicago Regional Office 
of the OPA during the last war. 





This 


leave a loophole for avoidance of the 


commercial banking. might 
limitation on investments by any 
holding company which had the fore- 
sight to acquire, prior to the effec- 
tive date of the act, a trust company 
in some one of the forty-eight states 
whose powers were broad enough to 
suit its purposes. Such a develop- 
ment would be further encouraged 
by another section which amends the 
Investment Company Act of 1940 to 
exclude from the definition of “in- 
vestment company” any “banking 
subsidiary” of a bank holding com- 
pany. The Investment Company Act 
itself exempts banks, but to prevent 
evasion, it defines “bank” to cover a 
banking institution outside the Fed- 
eral Reserve System only if it meets 
three tests: (1) that a substantial 
portion of its business consists of re- 





7. Section 708 of the Defense Production Act 
of 1950, 50 U.S.C. App. 2158, exempts from the 
antitrust laws action taken pursuant to voluntary 
agreements made with the approval of the Presi- 
dent by ‘‘representatives of industry, business fi- 
nancing, agriculture, labor and other interests’’ to 
further the objectives of the Act. Under this pro- 
vision a ‘Program for Voluntary Credit Restraint’ 
by banks has been approved, 16 Fed. Reg. 2372. 
Since the Act refers to every segment of the 
economy, it apparently was designed to allay all 
fears of antitrust suits, whether well-founded or not. 
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ceiving deposits or exercising fiduci- 
ary powers; (2) that it is examined 
and supervised by a state or federal 
authority having supervision over 
banks; and (3) that it is not operated 
for the purpose of evading the Act. 
Only companies which do not fulfill 
the foregoing conditions would be 
benefited by the further exemption 
of “any banking subsidiary” of a 
holding company. The reasons for 
treating such institutions as banks 
and exempting them from the In- 
vestment Company Act are obscure. 

Here again, the provisions of the 
Robertson Bill are simpler and offer 
fewer opportunities for evasion. 
Broadly speaking, holding compa- 
nies, other than those which are 
banks of deposit, would be forbidden 
to acquire or retain shares in non- 
banking organizations after five 
years. All holding companies would 
be required to limit their activities 
to banking or managing or control- 
ling banks, after that period. 

Under either bill it is clearly con- 
templated that a holding company 
might distribute its proscribed secu- 
rities, or shares of a new corporation 
organized to receive them, to its 
stockholders. How much the actual 
control of the enterprise would be 
changed by this procedure is con- 
jectural. Interlocking directorates 
are not prohibited. Nor are the stock- 
holders of the holding company pre- 
vented from creating voting trusts 
for the shares distributed to them. 
Indeed, under the Board's bill, any 
arrangement whereby the holding 
company itself was given the power 
to vote the shares without actual 
ownership might be unassailable. In 
contrast with the phrase “directly or 





indirectly owns, controls or holds 
with power to vote”, used in defining 
a bank holding company, the bill 
merely makes it unlawful for a hold- 
ing company to “own” certain secu- 
rities. The Board might find it dif_i- 
cult to convince a court that the 
word “own” should be interpreted 
as broadly as the more elaborate 
phraseology used earlier. 


Board Would Require 

Reports To Insure Compliance 

To insure compliance, the Board 
would require every holding com- 
pany to register and file reports. 
Each such company and its subsidi- 
aries would be subject to examina- 
tion, and terms of management or 
service contracts between it and its 
subsidiary banks would be review- 
able by the Board. Violations of the 
act would be punishable as crimes, 
as well as by administrative penal- 
ties. Every Board action would be 
subject to judicial review, with the 
limitation that the Agency's findings 
of fact should be conclusive if sup- 
ported by substantial evidence. The 
Robertson Bill would impose crim- 
inal penalties for infractions of the 
law, but it makes no provision for 
registration, reports, examination or 
administrative sanctions. Judicial re- 
view would be governed by the gen- 
eral provisions of the Administra- 
tive Procedure Act. Neither bill gives 
the supervisory authorities the right 
to institute civil judicial proceedings 
to prevent violation or compel com- 
pliance with the act. 

Both bills would permit a holding 
company to distribute to its stock- 
holders without recognition of gain 
“property not permitted to be owned 


Erratum 





by a bank holding company”, or 
stock of a new company organized to 
receive such property. This does not 
apply to a distribution of bank stock 
even if made to divorce ownership of 
such’ stock from unrelated invest- 
ments or activities. For a company 
engaged in other business which finds 
itself classified as a bank holding 
company, distribution of its bank 
stock might be the only feasible 
method of complying with the law. 
Such a situation would be unlikely 
to arise under the narrower defini- 
tion of holding companies contained 
in the Robertson bill, but if the defi- 
nition is to cover an unknown num- 
ber of smaller institutions, this point 
deserves consideration. 

With the added responsibilities 
borne by the banking system under 
the defense program, effective regu- 
lation of bank holding companies 
has become more important than 
ever. What is needed is a tightly 
drawn statute embodying the best 
features of both the measures which 
have been put forward, and stronger 
in some respects than either, to curb 
large organizations without unneces- 
sary hardship to smaller ones. To 
deter oppressive action, there should 
be more precise definitions of ad- 
ministrative powers, coupled with 
adequate judicial review, rather 
than dispersion of supervisory re- 
sponsibility. No agency should have 
untrammeled discretion to ignore 
or apply the antitrust laws as it sees 
fit. Without an explicit legislative 
mandate as to whether or to what 
extent those laws should govern 
bank holding companies, any legis- 
lation on the subject might produce 
more mischief than it would remedy. 


® Delbridge L. Gibbs, of Jacksonville, Florida, calls our 
attention to an error in the report of Staedler v. Staedler 
in our Courts, Departments and Agencies department 
on page 377 of the May issue of the JournaLt. The 
Florida residence requirement for divorce is therein 
stated to be thirty days instead of ninety as provided by 
§65.02, Florida Statutes, 1949. 
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How To Amend the United Nations Charter: 


A Proposal for Strengthening World Law 


by Thomas Raeburn White + of the Pennsylvania Bar (Philadelphia) 


® Mr. White points out that the processes for amending the Charter of the 


United Nations in the manner provided in that document are useless because 


they require the approval of all the permanent members of the Security Council. 


He suggests that a new convention be called to draw up a new world charter, 
either at the invitation of the General Assembly or of one or more of the leading 
states. The suggestion may remind some of the proposal of former President Hoover, 


who expressed himself in favor of throwing the United Nations overboard and 
starting a new federation of nations in the Western world. Mr. White's approach 
leads in the same direction, though diplomatically it falls more into the pattern 
set by the Fathers of our own Constitution, who permitted the Articles of Con- 


federation to remain alive until the new government was formed. 





" The interesting articles by Judge 
Wilkin in the January and February 
numbers of the JOURNAL rightly 
stress the necessity for establishing 
“the sovereignty of law” in the field 
of international relations and véry 
sensibly recognize that the authority 
given to any world government must 
be limited. The particular question 
now before us is how we can obtain 
this objective. There can be no 
doubt that the line of least resistance 
is to proceed through the United Na- 
tions in view of the fact that it is 
already in existence and practically 
all nations of the world are members 
of it. Its influence and authority 
have been steadily increasing but it 
is greatly handicapped, as everyone 
recognizes, by the limitations on the 
power of the Security Council, and 
many suggestions have been made 
whereby these limitations may be re- 
moved or restricted. Proposals to 
amend the Charter of the United 
Nations have been put aside because 


the Charter itself provides that an 
amendment may only become effec- 
tive if consented to by the five prin- 
cipal powers, members of the Secu- 
rity Council, thus subjecting amend- 
ments to the veto which has caused 
so much difficulty in the past. 

The purpose of this article is to 
suggest that the Charter may be 
amended by a new conference, with- 
out regard to the method prescribed 
in the Charter, by applying principles 
of American constitutional law, 
which are now generally accepted 
throughout the world. The supreme 
power of a nation under the Ameri- 
can theory resides in the body of the 
people, always remains there and 
may be called into activity whenever 
the people in a legal manner pro- 
vide for changing their fundamental 
law, which is embodied in their con- 
stitution. Thus in several of the 
states the people, when they became 
dissatisfied with the constitution, 
have called a convention, acting 


through their legislative body, to 
amend the constitution or propose 
a new one. That in so doing the con- 
vention is not limited to the method 
of amendment contained in the pre- 
ceding constitution is well settled. 
See for example the cases of Wells v. 
Bain' and Wood’s Appeal,” in which 
the Constitution of Pennsylvania was 
decreed to be legally adopted al- 
though the method prescribed in 
the preceding constitution was not 
followed. Another illustration is the 
adoption of the Constitution of the 
United States by a method which 
did not follow the directions for 
amending the Articles of Confedera- 
tion which were contained in those 
Articles. Although the Constitution 
was immediately effective only as to 
the states which adopted it, its mo- 
mentum was so great that all others 
adhered to it without much delay. 
The American theory was not 
fully understood at first by European 
jurists, and Dicey in his Law of the 
Constitution® expresses the opinion 
that it would be very difficult to 
arouse the power of the people re- 
siding in a great multitude (which 
power he refers to as the “mon- 
arch”) so as to change the constitu- 
tion if need arose. He says this mon- 
arch “slumbers and sleeps” and is 
not like the English Parliament, an 
ever wakeful legislator. Subsequent 





1. 75 Pa. 39. 
2. 75 Pa. 59. 
3. Law of the Constitution, 6th Ed., page 73. 
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Thomas Raeburn White has been in 
active practice in Philadelphia for many 
years. Formerly Assistant Professor of 
Law at the University of Pennsylvania, he 
is the author of many articles on inter- 


national and constitutional subjects. 





history has demonstrated that he 
was wrong in his conception that 
amendments to our constitutions 
would be so difficult to make but his 
comments are an interesting recogni- 
tion that supreme power may reside 
in the body of a community. 


Nations of the World 

Constitute a Community 

Applying this theory, it is suggested 
that we can properly consider the 
independent nations of the world as 
constituting a community, and by 
analogy to the American doctrine, 
we can conceive of a “monarch” re- 
siding in the body of this commu- 
nity, by which, of course, is meant 
the power of the community as a 
whole. That the nations of the earth 
do constitute a community which 
has certain responsibility for pre- 
serving order has been more and 
more recognized. Even in very early 
times Grotius emphasized the power 
“to 
exact punishment not only for in- 
juries affecting immediately them- 
selves or their own subjects, but for 
gross violations of the law of nature 
and of nations done to other states 
and subjects”. Wheaton says that 
Wolf deduces the obligations of the 


and duty of sovereign powers 
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“voluntary law” of nations “from 
the fiction of a great republic insti- 
tuted herself, and of 
which all the nations of the world 
are members”.® These references are 
interesting as showing that some of 
the early writers on international 


by nature 


law recognized the existence of a 
society of nations which they con- 
ceived to be in some measure respon- 


sible for enforcement of the ‘natural 


law” of nations. 

Modern writers have been more 
definite in declaring that a commu- 
nity of nations exists, as shown by 
the publication called “The Interna- 
tional Law of the Future”, prepared 
under the general supervision of 
Professor Manley O. Hudson of Har- 
vard. Professor Hudson in an address 
to the American Society of Interna- 
tional Law® repeatedly refers to the 
“community of nations”. He says: 
“It would seem possible therefore 
for us to proceed on the hypothesis 
that the United Nations exists in 
the world today not as an exclusive 
club which concerns only its actual 
members but as a much broader in- 
stitution which in many respects is 
to be identified with the whole com- 
munity of states”. 


That a duty rests upon the com- 
munity of states to devise and en- 
force methods which would better 
preserve the peace of the world is 
clearly recognized by international 
congresses which have been held, 
among which may be mentioned the 
Congress of Vienna (1815), the first 
Hague Conference (1899), and the 
second Hague Conference (1907), 
and by the formation of the League 
of Nations at the close of World War 
I, and the organization of the United 
Nations at the end of World War II. 
This increasing recognition of re- 
sponsibility naturally leads to the 
conception that there is a supreme 
power residing in the body of the 
community of nations which can 
make and enforce rules of law be- 
tween them. 

Adopting Mr. Dicey’s suggestion 
that this power may be referred to 
as the “monarch”, who “slumbers 
and sleeps”, it may be suggested 





that he stirred in his sleep when the 
first Hague Conference was held, 
time of the 
Hague Conference and at the time 


again at the second 
of the adoption of the Covenant of 
the League of Nations. However, it 
would seem that he did not awake 
to full consciousness until the time 
of the San Francisco conference, but 
even then he had not fully shaken 
off the handicap of drowsiness for he 
did not realize when he established 
organs for the enforcement of his 
will that the organs he set up were 
inadequate for the purpose. 


Sovereign Power May Amend 
Charter As It Sees Fit 
However, the question now before us 


is whether this monarch cannot 


amend the charter or constitution 
which he laid down at San Francisco 
without following the methods set 
forth in the Charter itself. It would 
seem hardly open to doubt that a 
monarch who could make a charter 
could amend it and that he is not 
prevented from doing so by reason 
of some previous pronouncement he 
has made. To put the matter differ- 
ently, it would seem reasonable to 
conclude that the sovereign power of 
the community of nations is not to 
be restrained from amending the 
Charter in any manner it sees fit, 
notwithstanding the fact that a dif 
ferent method is provided in the 
Charter. The references previously 
made sustain this view. 


Convention of United Nations 

Could Make Fundamental Laws 

As the power residing in the body of 
the people of a state can be exer 
cised in any manner in which it can 
legally be called into action, the same 
may be said of the sovereign powe! 
residing in the body of the commu 
nity of nations. When a new consti- 
tutional convention is called in a 
state, it is necessary for the people to 
act through their legislature, for 





4. Rights of War and Peace (Universal Classics 
Library Ed.) 247. 

5. Wheaton, International Law (8th ed.) Para 
graph 9. 

6. Proceedings American Society of Internationa 
Law (1950) page 38 et seq. 

7. Proceedings American Society of Internationa 
Law (1950) page 38 ef seq. 
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this is the only way in which they 
can express their will, but when a 
new conference or convention is to 
be called to amend an international 
constitution such as the Charter of 
the United Nations, a conference can 
be assembled merely by inviting all 
members of the United Nations or 
indeed all independent states to send 
delegates to it. Legislative action is 
not necessary in view of the fact 
that the members of the community 
of nations are not numerous and all 
can be invited. The invitation could 
be extended by the General Assem- 
bly of the United Nations or by one 
or more states and if this convention 
or, conference were attended by rep- 
resentatives of the great majority of 
states, all having been invited to 
participate, the result of their delib- 
erations upon the principles above 
recited might properly be accepted, 
when ratified by the designated num- 
ber of states, as the fundamental 
law of the community of nations. 
The conclusions of such a confer- 
ence would have more weight than 


multilateral treaties which are rec- 


ognized as one method of develop- 
ing international law. 

It is suggested that this is the 
simplest and indeed the most effec- 
tive way to proceed to amend the 
Charter, and the one most likely to 
be successful. Even if one or several 
of the states concerned should de- 
cline to attend the conference or 
should deny its legality, this would 
not change the result. If the sover- 
eign power of the community of 
nations decides that the amended 
charter shall control the action of 
states in the future, there is no 
authority to overrule its decision. 
If it be suggested that such proce 
dure would arouse antagonisms, as 
it would no doubt when proposed in 
certain quarters of the world, these 
antagonisms would be much less 
than would be occasioned if a nation 
were excluded from the organization 
as has been proposed or a conflict 
were precipitated involving the use 
of force. It is scarcely to be doubted 
that in the course of time all the 
nations not originally assenting to 
the amended constitution or charter 
would ultimately agree to be bound 


How To Amend the United Nations Charter 


thereby and thus become law-abid 
ing members of the community of 
nations. 

It is not the purpose of this arti- 
cle to suggest just what amendments 
to the Charter should be made, but 
obviously the rules for voting by the 
Security Council should be altered 
so that in matters relating to the 
preservation of peace a majority 
vote, or a two-thirds vote, should be 
effective without any right of effec- 
tive veto by any one nation. A simi- 
lar rule might be made with re- 
spect to other matters such as the 
admission of new The 
General Assembly might be given 


members. 


more power, particularly in the mat- 
ter of developing rules of interna- 
tional law. 

That changes of this kind would 
be an advance can scarcely be ques- 
tioned, and they can readily be 
made, whereas the formation of a 
world government, with its problems 
of the basis of representation in a 
world parliament, the powers to be 
given to that parliament or to a 
world executive, would for any 
foreseeable time be insoluble. 





® This portrait of Chief Justice Gordon, of South Caro- 
lina, is the only painting known to exist in England of 
a chief justice of one of the Thirteen Colonies. 

Gordon was appointed Chief Justice of South Caro- 
lina in 1771. He was graduated from the University 
of Glasgow in 1746 and was a student in the Middle 
Temple in 1747. In 1755 he was called to the Bar at 
King’s Inns, Dublin. During the Revolution he was a 
Loyalist and was consequently forced to leave the col- 
onies in 1775. He died in Ireland in 1796. 

The painting is now in.the possession of R. A. Riches, 
Bar Librarian at the Royal Courts of Justice. Gordon's 
collar, as shown in the painting, is of particular interest 
because it apparently indicates that chief justices of 
the American colonies wore the SS (for Saint Simplicius) 
collar as the emblem of their office. This collar was 
originally worn by the three chief justices of the com- 
mon law courts in England and, since the Middle Ages, 
is part of the traditional robes worn by the Lord Chief 


Justice of England. 


This information and the photograph of the painting 
were sent to the Journal by Mr. Riches. 
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The Supreme Court and the Loyalty Program: 


The Effect of Refugee Committee 


by Pat McCarran + United States Senator from Nevada 


® In this article, Senator McCarran attempts to clarify the issues involved in the 
Supreme Court's April 30 decision of Joint Anti-Fascist Refugee Committee v. McGrath. 
He declares that the Court's decision, involving the Attorney General's list of sub- 


versive organizations, has been widely misinterpreted in the press. He takes the 


position that the Court's holding was a very narrow one, determining in effect merely 


that the Committee, which was disputing the Attorney General's right to include it 


on his list of subversive organizations, is ‘entitled to an opportunity to substantiate 


the allegations stated in its complaint, i.e., to have the case tried on its facts”. There 


is no basis, he says, for interpreting the ruling as a holding that the Loyalty Program 


itself is unconstitutional. 





®" Confusion may not be a necessary 
incident of judicial prolixity, but 
neither is it an unknown conse- 
quence. More often, however, mis- 
understanding is attributable to 
inattention as the growing complex- 
ity of modern life progressively fore- 
closes opportunity for careful study 
of important judicial pronounce- 
ments as well as the other important 
developments of the day. 

Editorial writers and columnists 
valiantly seek to overcome this 
diffusion of attention by capsuling 
information on these developments 
for public consumption. Their in- 
terpretation of the doctrines and 
effects of important Supreme Court 
decisions seems to be constantly 
improving in quality and in its 
approach to correctness and there 
seems no reason to anticipate that 
this improvement will not continue 
indefinitely. 

However, it sometimes occurs that 
the gentlemen of the press are con- 
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fused by a judicial enunciation, per- 
haps because of its prolixity. In such 
a situation it is an interesting specu- 
lation whether their misunderstand- 
ing engenders or merely reflects 
public confusion. Of course, those 
who gain their only knowledge of a 
decision from confused, inaccurate 
or distorted newspaper reports or 
analyses cannot escape some confu- 
sion in their own minds. Unfortu- 
nately, their number includes at least 
some lawyers who are too busy to 
read the case and must therefore 
depend upon their daily newspaper 
for a report of the decision. 

When such a situation develops 
and particularly if an important 
ruling of our highest court is in- 
volved, the comments born out of 
reaction serve only to spread mis- 
apprehension concerning the true 
import of the decision. It is in such 
circumstances that the Bar has 
a notable opportunity to perform 
a worthy public service in combat- 


v. McGrath 


ting the public misapprehension. But 
this requires, of course, that our 
lawyers first inform themselves fully 
and accurately. 


Loyalty List Case 

Shows Confusion 

In the brief period following the 
decision of the Supreme Court in 
Joint Anti-Fascist Refugee Commit- 
tee v. McGrath, Attorney General, 
much press and radio comment in 
public and even some semiofficial 
comment, in private, have indicated 
considerable confusion as to the 
exact result effected by that de- 
cision. 

This case concerns the Govern- 
ment’s Loyalty Program. It comes at 
a time when internal security prob- 
lems are attaining ever-increasing 
importance. As lawyers, therefore, we 
are justified in seeking to learn and 
to make known the true import of 
the decision reached by the Supreme 
Court. 

Our task is complicated somewhat 
by the fact that five separate and 





1, 19 U. S. Law Week 4232 {April 30, 1951) 
This decision also comprises National Council of 
American Soviet Friendship, Inc. v. McGrath, 
Attorney General and International Workers Or- 
der, Inc. and Arthur Lowndes Drayton v. McGrath, 
Attorney General; these three cases arose sep- 
arately but were consolidated for hearing before 
the Supreme Court. However, insofar as this 
article is concerned reference to the Joint Anti- 
Facist Refugee Committee is intended to refer gen- 
erally to all the petitioners, since the facts and 
the issue raised in the several cases are sub- 
stantially the same. 
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diverse opinions were written by the 
five Justices comprising the majority 
of the Court.? 

To obtain perspective for consid- 
eration of this decision we must, 
therefore, briefly review the back- 
ground of the case. On March 21, 
1947, the President promulgated 
Executive Order 9835? which, cul- 
minating earlier but generally in- 
effective efforts to prevent disloyal 
persons from either obtaining or 
retaining Government employment, 
directed a loyalty investigation of 
every person employed by or entering 
the employment of any department 
or agency of the Executive Branch 
of the Federal Government. This 
order recited that it was based upon 
authority vested in the President by 
the Constitution and _legislation,* 
and upon the authority of the Presi- 
dent as Chief Executive of the 
United States, in the interests of the 
internal management of the Govern 
ment. It provided for the establish- 
ment of the Loyalty Review Board, 
within the Civil Service Commis- 
sion, to supervise and co-ordinate 
the loyalty program and to hear ap- 
peals emanating from subordinate 
loyalty boards of the employing de- 
partment or agency. 

Part III, Section 3, of the Execu- 
tive Order provided as follows: 

8. The Loyalty Review Board shall 
currently be furnished by the Depart- 
ment of Justice the name of each for- 
eign or domestic organization, asso- 
ciation, movement, group or combina- 
tion of persons which the Attorney 
General, after appropriate investiga- 
tion and determination, designates as 
totalitarian, fascist, communist or sub- 
versive, or as having adopted a policy 
of advocating or approving the com- 
mission of acts of force or violence to 
deny others their rights under the 
Constitution of the United States, or 
as seeking to alter the form of govern- 
ment of the United States by uncon- 
stitutional means. 

a. The Loyalty Review Board shall 
disseminate such information to all 
departments and agencies. 

By letter of November 24, 1947, 
which was disseminated to all the 
executive departments and agencies, 
the Attorney General furnished the 
Loyalty Review Board with a list 
of subversive organizations pursuant 


to Part III, Section 3, of Executive 
Order 9835. This list included a 
designation of the Joint Anti-Fas- 
cist Refugee Committee.® 

Subsequently the Joint Anti-Fas- 
cist Refugee Committee filed a suit 
in the United States District Court 
for the District of Columbia prima- 
rily to have Executive Order 9835 
declared unconstitutional as applied 
against that organization. The relief 
sought by complainant was to have 
its name deleted from the allegedly 
unconstitutionally created list be- 
cause of the obvious harm to the 
activities of the Joint Anti-Fascist 
Refugee Committee by reason of its 
designation by the Attorney General 
as “subversive” and “communist”. 
The complaint described the Joint 
Anti-Fascist Refugee Committee as 
a charitable organization engaged in 
relief work and generally implied 
an attitude of co-operation and help- 
fulness, rather than one of hostility 
or disloyalty, on the part of the 
organization the United 
States, although the complaint did 
not state an express denial that the 
Refugee Committee is subject to 
the designation made by the Attor- 
ney General. 

The District Court granted defend- 
ant’s motion to dismiss the complaint 
for its failure to state a claim up- 
on which relief could be granted, 
and denied the complainant’s mo- 
tion for a preliminary injunction, 
without opinion, on June 4, 1948. 
The United States Court of Appeals 
for the District of Columbia Cir- 
cuit affirmed the order of dismissal, 
one judge dissenting.* The Supreme 
Court granted certiorari because of 
the importance of the issues and 


toward 





2. The controlling opinion was written by Mr. 
Justice Burton, joined only by Mr. Justice Douglas 
who also wrote a concurring opinion. Individual 
opinions were presented by Mr. Justice Black, 
Mr. Justice Frankfurter and Mr. Justice Jackson, 
all of whom agreed with the result of the con- 
trolling opinion but on different grounds. In addi- 
tion, Mr. Justice Reed wrote a dissenting opinion, 
with the concurrence of the Chief Justice and Mr. 
Justice Minton. 

3. 12 Fed. Reg. 1935 (1947), 3 Code Fed. Regs. 
129 (Supp. 1947), 5 U.S.C.A. § 631 note. 

4. Specifically including the Civil Service, Act 
of 1883, 22 Stat. 403, as amended, and Section 
9A of the Hatch Act, approved August 2, 1939, 
53 Stot. 1148, 18 U.S.C. § 61i (1946), now 5 
U.S.C. § 118] (1946, Supp. III). 


The Supreme Court and the Loyalty Program 





their relation to the Government's 
Loyalty Program.? 


Issue Decided by Court 
Was Very Narrow 


It is essential, then, to note that the 
sole issue before the Supreme Court, 
raised by the dismissal of the com- 
plaint for failure to state a cause of 
action upon which relief could be 
granted, was whether, in the face of 
the facts alleged in the complaint and 
therefore admitted by the motion to 
dismiss, the Attorney General of the 
United States had authority to in- 
clude the complaining organization 
in a list of organizations designated 
by him as “subversive” and “com- 
munist” and furnished by him to 
the Loyalty Review Board of the 
Civil Service Commission. This is- 
sue was decided in the negative 
and the Supreme Court merely ruled 
that the case should be remanded to 
the District Court with instructions 
to deny respondent’s motion to dis- 
miss the complaint for failure to 
state a claim upon which relief can 
be granted. 

To state the matter more simply, 
the Supreme Court held only that 
the petitioner was entitled to an op- 
portunity to substantiate the allega- 
tions stated in its complaint, t.e., to 
have the case tried on its facts. 

This holding leaves open the clear 
possibility that the District Court 
may find that the Attorney General's 
listing of that organization as “sub- 
versive” and “communist” was jus- 
tified on the facts and was neither 
arbitrary nor capricious nor un- 
reasonable in the light of the pro- 
cedure actually followed in making 





5. Several months later, on September 17, 1948, 
the Attorney General furnished the Loyalty Re- 
view Board with a consolidated list containing the 
names of all the organizations designated by hint 
as within Executive Order 9835, segregated accord- 
ing to the classifications enumerated in Part Ill, 
Section 3 of the Order, on the basis of dominant 
characteristics; each of the three organizations 
involved herein were classified in this consoli- 
dated list as ‘Communist’. See 13 Fed. Reg. 
6137-8, 5 Code Fed. Regs. c. II, Pt. 210, pages 
203-5 (1949). 

6. Joint Anti-Fascist Refugee Committee v. Clark, 
Attorney General, 85 U. S$. App. D.C. 255, 177 
F. (2d) 79 (1949). 

7. Joint Anti-Fascist Refugee Committee v. Me- 
Grath, Attorney General, 339 U. S. 910 (1950). 
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the determination resulting in that 
designation. 

The ruling of the Supreme Court 
in this case does not produce the re- 
sult, contrary to the expressions or 
the implications contained in various 
commentaries on the decision, that 
the Government’s loyalty program 
must be “scrapped” nor does it mean 
that revision is compulsory for the 
procedure followed by the Attorney 
General in listing subversive organ- 
izations pursuant to the mandate of 
Executive Order 9835. 

Certain language appears in the 
controlling opinion written by Mr. 
Justice Burton which would tend to 
indicate a determination that the 
Attorney Generai acted outside the 
scope of his authority, under Execu- 
tive Order 9835, in designating the 
Committee as “communist”. But 
such language must be considered 
in context and in close connection 
with the posture of the case, since it 
has reference only to the fact that 
the Attorney General chose to meet 
the complaint with a motion to dis- 
miss, thereby necessitating, in the 
appellate proceedings, acceptance of 
the allegations in the complaint at 
face value. 

The Executive Order giving rise 
to the designation of subversive or- 
ganizations contains the express re- 
quirement that such designation by 
the Attorney General shall be made 
after an “appropriate investigation 
and determination”, which patently 
precludes arbitrary action in the list- 
ing procedure. Nevertheless, the At- 
torney General's election to proceed 
against the complaint with a motion 
to dismiss, while successful in the 
lower courts, placed him in the tech- 
nical position of claiming authority 
under the Executive Order to desig- 
nate the Refugee Committee as “sub- 
versive” and “communist” upon the 
very facts, clearly contradictory to 
such designation, alleged by the Ref- 
ugee Committee in its complaint. In 
the view of Mr. Justice Burton this 
was overstraining the authority of 
the Executive since, he said, it 
amounted to an assertion of presi- 
dential authority to designate an or- 
ganization as “communist” at the op- 





The Supreme Court and the Loyalty Program 


436 American Bar Association Journal 





tion of the Attorney General with- 
out reliance upon either disclosed or 
undisclosed facts supplying a reason- 
able basis for the determination. It 
follows naturally, therefore, that the 
mandate of the Court in fact strikes 
at omission in the procedural action 
within the judicial proceeding insti- 
tuted by the Refugee Committee, 
rather than omission in the adminis- 
trative action of the Attorney Gen- 
eral as it applies to the Refugee Com- 
mittee, upon undisclosed facts in 
his possession, pursuart to the Ex- 
ecutive Order. 

Actually, the precise question in- 
volved does not appear to have been 
whether the President had the au- 
thority to authorize the Attorney 
General, acting in the capacity of an 
adviser to him, arbitrarily to list an 
organization as subversive. The ques- 
tion was whether the Attorney Gen- 
eral could plead, as justification for 
an arbitrary designation, an Execu- 
tive Order requiring him to make 
such designation after “appropriate 
investigation and determination”. 

If Congress, by law, should require 
the Attorney General to file an an- 
nual or quarterly report listing all 
organizations which in his opinion, 
on the basis of facts available to him, 
are subversive, it is doubtful whether 
anyone would contend that an abuse 
of power was involved or that the At- 
torney General would have to resort 
to administrative hearings before in- 
cluding any organization in the list 
to be reported to Congress. It would 
seem that the Chief Executive should 
have as much right as Congress to 
require a report or other advice from 
his chief legal adviser. 


Subversive Designation Serves 
Only To Implement Loyalty Program 


The directive in Executive Order 
9835 giving rise to the Attorney Gen- 
eral’s designation of subversive or- 
ganizations is subordinate to the 
main purpose of the order requiring 
loyalty investigations of federal em- 
ployees and only serves to implement 
that main purpose. Part V of the or- 
der sets up certain standards to be 
used for the refusal of employment 


or the remova! from employment in 
an Executive Department or agency 
on grounds relating to loyalty. Sec- 
tion Lf. of Part V provides as fol- 
lows: 

Membership in, affiliation with or 
sympathetic association with any for- 
eign or domestic organization, asso- 
ciation, movement, group or combina- 
tion of persons, designated by the At- 
torney General as totalitarian, fascist, 
communist, or subversive, or as hav- 
ing adopted a policy of advocating or 
approving the commission of acts of 
force or violence to deny other per- 
sons their rights under the Constitu- 
tion of the United States, or as seek- 
ing to alter the form of government 
of the United States by unconstitu- 
tional means. 

The President and the Attorney 
General have made it plain that 
membership or affiliation with an 
organization that is designated as 
subversive is simply one piece of ev- 
idence to be considered in determin- 
ing the loyalty of a particular em- 
ployee.® 

Since Executive Order 9835 has 
paramount application to the indi- 
vidual employee it is a logical conse- 
quence that consideration of the em- 
ployee dominantly affects consider- 
ation of an organization's contest of 
its rights following its designation as 
subversive by the Attorney General 
pursuant to Executive Order 9835. 
Significantly, on the same day that 
the Joint Anti-Fascist Refugee Com- 
mittee case was decided, the Supreme 
Court decided a case involving an 
individual who had been denied 
federal employment on the ground 
that she was a poor security risk, 
within the purview of Executive Or- 
der 9835. Additional perspective for 





8. In a directive to the various loyalty boards 
published on March 20, 1948, Seth W. Richardson, 
then Chairman of the Loyalty Review Board, said 
“In connection with the designation of these or 
ganizations, the Attorney General has pointed out, 
as the President had done previously, that it is 
entirely possible that many persons belonging to 
such organizations may be loyal to the United 
States; that membership in, affiliation with, or 
sympathetic association with, any organization 
designated is simply one piece of evidence which 
may or may not be helpful in arriving at a con- 
clusion as to the action which is to be taken in 
a particular case. ‘Guilt by association’ has never 
been one of the principles of our American juris- 
prudence. We must be satisfied that reasonable 
grounds exist for concluding that an individual is 
disloyal. That must be the guide.’’ 13 Fed. Reg 
1471-3, 5 Code Fed. Regs. § 210.15, App. A 
(1949). 








consi 
form 
ence 
Dc 
ferre 
emp! 
being 
cy W 
after 
term 
ity rn 
she ] 
in V 
She | 
ing é 
boar 
sup} 
Miss 
tuni 
agai 
alty 
ing 
brow 
Stat 
of € 
men 
inst 
that 
tion 
the 
was 
app 
of A 
bia 
jud; 
has 
abs 
tio1 
Go 
whe 
con 
gra 
195 
per 
jud 
equ 
Jus 
of 
rea 
Ge 


t in 
ncy 
Sec- 
fol- 


h or 
for- 
aSSO- 
dina 
» At- 
scist, 
hav- 
ig or 
's of 
per- 
titu- 
seek- 
nent 
titu- 


ney 
that 
an 


em- 


has 
ndi- 
nse- 
em- 
der- 
t of 
n as 
eral 
835. 
that 
‘om- 
eme 

an 
ied 
und 
risk, 
Or- 

for 


ards 
dson, 
said: 
e or 
1 out, 
it is 
19 to 
Inited 
1, oF 
ation 
which 
con- 
en in 
never 
juris- 
nable 
yal is 
Reg 
p. A 


consideration of the decision in the 
former case may be gained by refer- 
ence to that individual's case. 
Dorothy Bailey, the individual re- 
ferred to, was a former Government 
employee who was in the process of 
being re-employed in a federal agen- 
cy when her application was denied 
after the agency’s loyalty board de- 
termined that she was a poor secur- 
ity risk, largely upon the ground that 
she had been accused of membership 
in various subversive organizations. 
She denied these accusations in writ- 
ing and under oath before the loyalty 
board. The Government's case was 
supported by unsworn testimony and 
Miss Bailey was afforded no oppor- 
tunity to confront the witnesses 
against her. Upon appeal to the Loy- 
alty Review Board the original rul- 
affirmed, and she _ then 
brought a civil action in the United 


ing was 


States District Court for the District 
of Columbia for a declaratory judg- 
ment and an order directing her re- 
instatement, contending, inter alia, 
that her dismissal was unconstitu- 
tional. The District Court found that 
the action taken by the loyalty board 
was constitutional. Miss Bailey then 
appealed to the United States Court 
of Appeals for the District of Colum- 
bia Circuit, where it was held (one 
judge dissenting) that the President 
has constitutional power, in the 
congressional 
tion, summarily to remove from 
Government service any person of 
whose loyalty he is not completely 
convinced. The Supreme Court 
granted certiorari, and on April 30, 
1951, the Chief Justice announced a 
per curiam order’ affirming the 
judgment of the lower court by an 
equal division of the Court. (Mr. 
Justice Clark took no part in either 
of the cases under discussion by 
reason of his service as Attorney 
General when both cases arose.) 


absence of restric- 


The action of the Supreme Court 
in the Bailey case leaves standing as 
the controlling summation of the 


law in that case a searching opinion 
written for the Court of Appeals by 
Judge E. Barrett Prettyman. In that 
opinion the basic issue is defined at 


The Supreme Court and the Loyalty Program 


the outset in this manner: 

The presentation of appellant's 
contentions is impgessive. Each detail 
of the trial which she unquestionably 
did not get is depicted separately, in 
a mounting cumulation into analo- 
gies to the Dreyfus case and the Nazi 
judicial process. Thus, a picture of a 
simple black-and-white fact—that ap- 
pellant did not get a trial in the ju- 
dicial sense—is drawn in bold and ap- 
pealing colors. But the question is not 
whether she had a trial. The question 
is whether she should have had one. 
Therein lies the crux of the whole 

matter. The problem of loyalty and 
loyalty investigation is an extremely 
difficult one, and it is replete with 
side issues that tend to obscure the 
main issue, particularly because of 


our historic insistence upon due 
process of law for the protection of 
civil rights. But due process as a 
protective mechanism implies a dep- 
rivation, necessarily, and where 
there has been no deprivation of a 
civil right the assertion of the right 
to due 


founded. 


process is obviously un- 


Executive May Discharge Employees 
Without Assigning Reason 
Furthermore, it is well established 
that the Constitution reposes power 
in the Executive to discharge em- 
ployees from the executive depart- 
ments or agencies without assigning 
reason, in the absence of statutes." 
Even those employees whose tenure is 
governed by statute can be removed 
for cause and it can hardly be 
doubted that disloyalty would con- 
stitute sufficient cause for their re- 
moval. 

The Government, just as any other 
employer, is under no obligation to 
hire as an employee anyone who 
does not come up to certain stand- 
ards, provided that the same basic 


standard is applied equally to all 
individuals. 

The due process clause in the Con- 
stitution is aimed at protecting a per- 
son against deprivation of life, liber- 
ty or property without due process of 
law. However, it has been held re- 
peatedly that “public offices are mere 
agencies or trusts, and not property 
as such”, as stated in Taylor and 
Marshall v. Beckham, 178 U. S. 548, 
577 (1900). Therefore, if the rela- 
tionship of a public officer to the 
public is inconsistent with a prop- 
erty right, and since it is obviously 
inconsistent with the right to “life” 
or “liberty”, as such, the due process 
clause does not apply to the removal 
of such officer from the public serv- 
ice.1? 


1912 Statute Assumes Government 
Employment Is Not a “Right” 

The proposition that no one has an 
inherent or constitutional right to 
government employment, which is a 
privilege and not a matter of right, 
is embodied in the provisions of the 
Lloyd-LaFollette Act.18 That act, 
which has been in uncontested effect 
since 1912, allows removal of a gov- 
ernment employee within the classi- 
fied Civil Service “for such cause as 
will promote the efficiency of such 
service” and provides expressly that 
no examination of witnesses nor any 
trial or hearing shall be required ex- 
cept in the discretion of the officer 
directing the removal. 

In 1946 it was held that the Civil 
Service Commission could summari- 
ly dismiss, or refuse employment to, 
an individual whose loyalty to the 
United States was subject to reason- 
able doubt. This use of the Lloyd- 
LaFollette Act procedure was up- 

(Continued on page 476) 





9. Bailey v. Richardson, 86 U.S. App. D. C. 248, 
182 F. (2d) 46 (1950). 

10. 19 U. S. Law Week 3296 (April 30, 1951). 

11. Myers v. United States, 272 U. S. 52 (1926). 

12. Judge Prettyman examined this point in the 
Bailey opinion (supra, note 9) and continued in 
this manner: “‘Other considerations lead to the 
same conclusion. Never in our history has a Gov- 
ernment administrative employee been entitled to 
a hearing of the quasi-judicial type upon his dis- 
missal from Government service. That record of a 
hundred and sixty years of Government adminis- 
tration is the sort of history which speaks with 
great force. It is pertinent to repeat in this con- 


nection that the Lloyd-LaFollette Act, sponsored 
and enacted by advocates of a merit classified 
government service, expressly denies the right to 
such a hearing. Moreover, in the acute and some- 
times bitter historic hundred-year contest over the 
wholesale summary dismissal of Government em- 
ployees, there seems never to have been a claim 
that, absent congressional limitation, the President 
was without constitutional power to dismiss with- 
out notice, hearing or evidence; except for the 
question as to officials appointed with the advice 
and consent of the Senate.’ 182 F. (2d) 46, 57. 
13. 37 Stat. 555 (1912), as amended, 62 Stat. 
354 (1948), 5 U.S.C. § 652 (1946, Supp. itl). 
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Law Center Dedication and Regional Meeting 


Combine To Make Dallas’ Law Week 


® One of the greatest galaxies of 
legal minds ever assembled paid 
Dallas and the Southwestern Legal 
Center a visit April 16-21, for what 
may be one of the longest sustained 
bar association meetings in history. 

The occasion was a four-ring legal 
circus which led off with the South- 
western Regional Convention of the 
American Bar Association, followed 
by the dedication of the Southwest- 
ern Legal Center (the first of its kind 
completed and in operation in the 
country), other activities of Lawyers 
Week and the twenty-fifth anniver- 
sary of the Southern Methodist 
University School of Law. 

Exceeding even the boastful esti- 
mates of the planners, 1255 regis- 
trants and some 500 wives were 
counted, including representatives 
of all but a half-dozen states, three 
foreign countries and a_ liberal 
sprinkling of businessmen. These in 
addition to the élite of the American 
Bar. 

Ringmaster was R. G. Storey, mem- 
ber of the American Bar Associ- 
ation’s Board of Governors, Dean 
of the Southern Methodist Univer- 
sity Law School and creator of the 
Legal Center which rose from an 
idea and a barren five acres to the 
magnificent law quadrangle standing 
today on the northwest corner of the 
SMU campus. 

Mr. Storey’s brilliant leadership 
brought two United States Supreme 
Court Justices, a popular champion 
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of the American Bench, an Assistant 
Secretary of State, the Chairman of 
the Atomic Energy Commission, a 
Latin American diplomat, two top 
hands among the Air Force brass, a 
famed editor and several outstanding 
business leaders to the podia of the 
Legal Center sessions. 

Practically the entire official family 
of the American Bar Association 
were on hand, from President Cody 
Fowler, other officers, governors and 
important committee members, on 
down. The 140 speakers included 
three past presidents of the American 
Bar Association and President-Nomi- 


nee, Howard L. Barkdull. Prominent 
jurists were there in strength from 
all over the country, as well as re- 
nowned legal specialists, practition- 
ers and educators. 

As one newspaperman was heard 
to exclaim, “Isn’t there a common 
garden variety of lawyer at this shin- 
dig?” 

Harmonious collaborators for the 
affair were the American Bar Asso- 
ciation, the Southwestern Legal 
Foundation and the State Bar As- 
sociations of New Mexico, Okla- 
homa, Arkansas, Louisiana and Tex- 
as. Their presidents had important 








An “Aerial View", Legal Center Quadrangle 
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roles in the planning and program 
also. 

In the opening days, the hundreds 
of lawyers were dramatically exposed 
to the synchronized machinery of 
the American Bar Association, many 
seeing the Association bodies at work 
for the first time. The popularity of 
the five Section meetings alone jus- 
tified the American Bar’s participa- 
tion and proved that the workaday 
lawyer, who was there in numbers 
after all, has a natural curiosity in 
the official bar agency devoted to his 
primary field of interest. 

While top names of Bar, Bench 
and business doled out timely and 
inspirational messages during the 
major forums, the workshop insti- 
tutes attracted sincere audiences to 
absorb the sensible solutions to ev- 
eryday professional problems as they 
were related by authorities of nation- 
al reputations. 

The climax of the week occurred 
on the afternoon of April 18, as the 
Southwestern Legal Center was dedi- 
cated amid the resplendence of 
robes, mortar boards, flaming stoles 
and tassels of a full academic proces- 
sion. The ceremonies were punctu- 
ated by a profound address by Chief 
Justice Arthur T. Vanderbilt of the 
Supreme Court of New Jersey, and 
significant remarks by representative 
members of the profession and busi- 
ness. An open house at the Center 
itself followed the formal dedicatory 
rites. 

The same evening some 750 law- 
yers and wives overflowed one of 
Dallas’ largest banquet rooms to hear 
Associate Justice Robert H. Jackson 
—and to eat boneless breast of 
smoked pheasant. 

The following evening a packed 
audience was charmed by the whim- 
sical philosophy of the popular U. S. 
District Judge Harold R. Medina. 

Significant sessions were scattered 
throughout the week. The Confer- 
ence of Bar Presidents and Officials 
on American and World Affairs pre- 
sented Mr. Barkdull, Association 
Secretary Joseph D. Stecher, Major 
General Reginald C. Harmon, Judge 
Advocate General of the Air Force; 
Major General C. P. Cabell, Director 





Dallas Regional Meeting 


Tom W. Collins 
Judge Harold R. Medina, United States District Court, Southern District of New York; 
Associate Justice Tom C. Clark, Supreme Court of the United States; Dean Robert G. 
Storey; Chief Justice Arthur T. Vanderbilt of New Jersey; Associate Justice Robert H. 


Jackson, Supreme Court of the United States, at dedication of Southwestern Legal 


Center, April 18, 1951. 





of Intelligence of the Air Force; and 
Associate Justice Tom Clark of the 
United States Supreme Court. 

A Conference of Business and Pro- 
fessional Leaders heard provocative 
addresses by Carrol M. Shanks, Presi- 
dent of Prudential Insurance Co. of 
America; Herbert S. Thatcher, Gen- 
eral Counsel of the American Feder- 
ation of Labor; and Hatton W. Sum- 
ners, former chairman of the Judi- 
ciary Committee of the Federal 
House of Representatives. 

So adaptable was the program that 
the conferees sat in mute absorption 
during General MacArthur’s stirring 
message to the Joint Session of Con- 
gress through a special rigging of 
radio and the public address system. 
In the afternoon, a soul-searching 
declamation by Henry R. Luce, edi- 
tor-in-chief of Time, Life and For- 
tune, received notable attention. 

An Institute on International Law 
and Relations, April 20, also found 
ready listeners. Frank E. Holman, 
former Association president; Dr. 
Antonio Quevedo, United Nations 
delegate from Ecuador; Gordon 


Dean, Chairman of the Atomic En- 
ergy Commission, and George C. Mc- 
Ghee, Assistant Secretary of State, 
were the speakers. 

There were other gatherings to 
make demands on the registrants’ 
time. Among them was a full round 
of Texas hospitality, which reached 
a pinnacle at an old-fashioned ranch 
party, with barbecue, a professional 
rodeo and square dancing. Some of 
the more illustrious guests received 
traditional Texas greetings in the 
form of ten-gallon Stetsons, the ob- 
ject of much comment for their blue- 
green color. 

Allied legal organizations were 
ably represented and took part in 
the program. The American Judica- 
ture Society, the Council of the Sur- 
vey of the Legal Profession and the 
Junior Bar Conference each had 
planned meetings, as well as various 
important American Bar Association 
committees. The American Law Stu- 
dent Association Regional Confer- 
ence and the Phi Alpha Delta Con- 
clave also met during the week. 

(Continued on page 472) 
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= New Blood 


Institutions, no matter what the ends are that they 
are created to meet, tend to become ends in themselves. 
The leaders of our Association have ever been mindful 
of this danger. They have recognized the possibility 
that its direction might fall into the hands of a self- 
seeking group far removed from the main current of the 
actual practice of the law and have tried to guard 
against that possibility, The function of our Assembly, 
for instance, is to obtain for our Association the partici- 
pation of the journeyman lawyer in its councils. 

From the standpoint of the journeyman lawyer, who 
attends alone, our Annual Meetings are not, however, 
perfect. At best a lawyer who is not a Delegate to the 
House alternates between days when he has nothing to 
do but sit on the sidelines of the House and days when 
the number of Section meetings that he wants to at- 
tend makes a three-ring circus look like a solo dance. 
If there is a way of making the Annual Meetings more 
attractive to the first-time attendant no one seems to have 
been able to think of it. Such defects as exist are prob- 
ably inherent in what the Association is trying to do. 

The Regional Meetings, however, suffer from none 
of these handicaps. They are proving to be ambassadors 
from the Association to the lawyers of the country. 
To Atlanta came 700 lawyers and to Dallas 1,000 law- 
yers and 200 law students. Many of these lawyers (200 
at Atlanta) were nonmembers of the Association since 
all members of the Bar could participate on equal 
terms. Besides the nonmembers, there were full-fledged 


440 American Bar Association Journal 


members of the Association who had never cared to try 
the experiment of investment in a trip to a distant 
Annual Meeting. 

The groups were smaller than at the Annual Meet- 
ings, permitting the closer association that always comes 
with fewer members. The competition among Sections 
for attendance at their meetings was not so keen. Every 
lawyer at the meeting stood on an equal footing with 
every other lawyer at the meeting. ; 

The wisdom of the plan was fully demonstrated. The 
novices were loud in their praise of the meetings. Many 
liked the opportunity to meet the lawyers from their 
part of the country. Many decided to make the pilgrim- 
age to the next Annual Meeting with the group that 
they met at the Regional Meeting. 

A new way has been found to keep the American Bar 
Association vigorous, progressive and representative. 


a The Dead Hand 


With the recent adoption of the Twenty-Second Amend- 
ment, the present generation of Americans has exercised 
its reserved right to remodel the basic framework of 
our Federal Government. An argument constantly heard 
against changing the Constitution is that we should not 
tamper with this great document produced by the wis- 
dom of the Founding Fathers. This reverence for the 
original architects of our Government assumes for them 
an infallibility that they would have been among the 
first to disclaim. 

Thought-stultifying clichés like “the wisdom of the 
Founding Fathers” can become dangerous because they 
are blind guides if slavishly followed. If experience is 
truly the mother of wisdom, then our generation should 
be a wiser one than that of Washington and Jefferson, 
Franklin and Adams. We not only have the benefit of 
all that they knew and left to us, but we have the addi 
tional advantage of the fruitful experience of the years 
that lie between. It is our generation which is, in time 
and in truth, the older generation. Older people in any 
given generation, of course, have more experience than 
younger ones, but, as Bentham pointed out so well, 
preceding generations had less experience than ours. 

Lawyers constantly act on this principle in the argu- 
ment of cases. For example, in matters of proof, the 
more remote the evidence, the less reliable we lawyers 
expect it to be. Therefore reason and experience should 
be the criteria of our judgments, not blind acquiescence 
in ancient authority. Just as it is not good sense to re- 
ject the wisdom of our forefathers, neither is it wise to 
be enslaved by the dead hand of the past by obsequious 
ancestor-worship. Many of the problems of the present 
day will be more readily solved by a careful analysis of 
human nature than by antiquarian research into ancient 
history. 

Lincoln advised us against following implicitly what- 
ever our fathers did, saying: ““To do so would be to 
discard all the lights of current experience—to reject 
all progress, all improvement.” If we in our day are as 
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wise as the Founding Fathers were in theirs, this is 
one place where we can follow their policy. They fought 
successfully for the right of their generation to govern 
itself. Listen to what Founding Father Jefferson has to 
say on this point: 

Some men look at constitutions with sanctimonious rev- 
erence, and deem them like the ark of covenant, too 
sacred to be touched. They ascribe to the men of the pre- 
ceding age a wisdom more than human and suppose what 
they did to be beyond amendment. I knew that age well; 
I belonged to it, and labored with it. It deserved well 
of its country. It was very like the present, but without 
the experience of the present; and forty years of experience 
in government is worth a century of book-reading; and 
this they would say themselves, were they to rise from the 
dead. I am certainly not an advocate for frequent and 
untried changes in laws and constitutions. I think moderate 
imperfections had better be borne with; because, when 
once known, we accommodate ourselves to them, and find 
practical means of correcting their ill effects. But I know 
also that laws and constitutions must go hand in hand 
with the progress of the human mind. As that becomes 
more developed, more enlightened, as new discoveries are 
made, new truths disclosed, and manners and opinions 
change with the change of circumstances, institutions must 
advance also, and keep pace with the times. 

We must never lose faith in the American ideal that 
each generation is independent of those preceding it 
and is equally capable of governing its own affairs. Our 
Constitution, as Chief Justice Marshall observed, was 
intended to endure for ages to come and to be adapted 
to the various crises of human affairs. It is only by end- 
less accommodation to the new problems of life that our 
Constitution and our country can long endure. 


8 The Impact of the Manifesto 

[This editorial was the last contribution of the late 

David A. Simmons to the JourNAL. It arrived in the 

Journav office a few days before his untimely death 

March 24, 1951.] 

Under the modest heading, “A Few Observations”, 
an outstanding member of the California Bar “sounds 
off” on the trends in England and America during the 
last fifty years toward socialism and communism. ‘ak- 
ing his text from the Communist Manifesto of 1848, 
he shows its impact on Victorian and post-Victorian 
society, and the means and methods used by socialists 
and laborites to bring about its ends. 

The abolition of private property, the abolition 
of inheritance, and the elimination of the wealthy and 
even the well-to-do, are goals which are soon to be 
reached by Labor in England and are sought by their 
ideological counterparts here. 

We suggest you read this article. It will certainly 
stimulate your thinking and that may suggest action. 





From a Member of Our 


Editorial, wvisory BOARD 





a The Roots of the Law 


The recent revival of interest shown in these columns 





Editorials 


and elsewhere in the origins of law has left an old 
This debate cannot 
be resolved to the satisfaction of anybody. The inevi- 


argument measurably unsettled. 


table mixtures of realism and idealism in the laws of 
law-governed countries make it impossible to reach 
dogmatic conclusions entirely applicable to any place 
or any time. From the time of Moses men have been 
fascinated with the idea of a system of laws which 
would conform to the natural law, in the sense of 
being derived from the wholesome aspirations of 
informed conscience, and adopted by legislative bodies 
and courts as the foundation of their work. The pre- 
cise line where idealism shades off into pragmatism is 
not often clear. Law is but community sentiment pro- 
jected into behavior. Doubtless the current period is 
coming nearer to revealing the differences in the two 
directions which laws may take under the motives 
which prompt them than any other comparable period 
of legal history. 

A Russian jurist recently really stated the issue, 
with the scolding arrogance so characteristic of the 
Communist techniques of statement. He explained 
that the Soviet Code is “based on a logical and con- 
sistent Materialism”, whereas the laws of the “Bour- 
geois countries” are “sheer Idealism”. “Hence arises”, 
this writer correctly pointed out, “an irreconcilable 
difference between the two.” It is not true that the 
roots of the American law are laid in “sheer Ideal- 
ism”. That in itself is an ideal which may never be 
achieved. Nor have the Russians been able to hold the 
line at “consistent Materialism”, though they have come 
closer to it than any other people. But the differences 
in objectives have raised the two diverging courses to 
such clear view within the past two years that all the 
world can see. 

Justice to an individual is no part of the objective 
of Russian law; only class advantage is important. 
Courts are weapons of the ruling class in the “class- 
less” society, as are tanks, guns, guided missiles and 
man masses. The pagan leadership of Russia denies 
the existence of God, and of natural virtue, or the 
validity of conscience. By these standards and means 
they are expecting to subjugate the world. What to 
do with it? Use the new power for further subjugation, 
turning finally to barbarism. 

On the other hand Thomas Jefferson truly trans- 
lated the prevailing philosophy of his time in declar- 
“all men are 
created equal, that they are endowed by their 
Creator ....” It was thought by most of the important 
thinkers of his day that moral ideals must be kept 
alive by the influence of government, if justice was 
to remain the end of law and ordered liberty the 
primary function of government. This has not always 
been easy. In many ways it has been hardest in the 
years of greatest material prosperity. 


ing it to be a “self-evident” truth that 


Jacos M. LasHLy 
St. Louis, Missouri 
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CODY FOWLER 








® | thought May was to be a compar- 
atively quiet month. However, rep- 
resenting our Association, along 
with the representatives of some 
two hundred other organizations, 
I attended the National Confer- 
ence on the United States Foreign 
Policy held in the Department of 
State on May 2, 3 and 4. I was sent 
considerable literature to read before 
arriving in Washington. There were 
talks by experts on international 
questions each morning and after- 
noon. Some of the subjects were 
“Global Strategy”, “The Foreign 
Economic Program”, “Political and 
Psychological Factors in European 
Policy”, “Near East and South Asian 
Problems”, “The Far East”, and “Re- 
view of Foreign Problems Facing the 
United States Today”. All these sub- 
jects are of great current interest. 
Each speaker opened the meeting 
for questions and, without any ap- 
parent reluctance, frankly answered 
most of them. There were also round- 
table discussions in which both the 
experts and the visitors participated. 
All in all, it was a constructive con- 
ference and it gave me a more sym- 
pathetic understanding of the efforts 
of our State Department to arrive 
at intelligent and practical solutions 
of the many. difficult problems with 
which it is faced. 

Everyone attending was particu- 
larly impressed with the demonstra- 
tion of the “Voice of America”. That 
this program has proved worthwhile 
was evidenced by the results shown 
to us. Information obtained from 
persons behind the Iron Curtain and 
letters received indicate conclusive- 
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ly that messages from the Voice of 
America are getting through and 
are having a constructive effect. 

It is pleasing to see a program so 
well received as this one. 

While in Washington I appeared 
before the Judiciary Committee of 
the House of Representatives in 
favor of H. R. 1494, which provides 
for an increase in the salary of fed- 
eral judges. The increased pay pro- 
vided by this Bill was approved by 
the House of Delegates in February 
of 1949 and has been approved by 
many state and local associations. Its 
passage would serve to attract more 
of the type of men we want in the 
federal judiciary—successful and out- 
standing lawyers. In this time of in- 
creased living costs and the lessening 
of the value of the dollar, our judges 
must be adequately paid. There was 
never a time in our history when we 
needed better judges. 

I also conferred with Senator Pat 
McCarran, chairman of the Judiciary 
Committee of the Senate, regarding 
not only the above-mentioned bill, 
but S. 16 which would provide an 
annuity for the widows of federal 
judges. It is impossible, with the 
present income taxes, for a judge to 
live as he should and yet save suffi- 
cient money to give security to his 
wife and family after his death. 

I returned to Washington on May 
13 for a conference with Section and 
committee chairmen and to attend 
the meeting of the Board of Gover- 
nors, which was held May 14 and 15. 
Following this meeting I attended 
the annual meeting of the American 
Law Institute from May 16 to 19. 


Some of the actions of the Board 
of Governors will be of particular 
interest to our members. I received 
a letter from a committee chairman 
of Congress inquiring into the views 
of our Association in connection with 
televising meetings of Congress and 
hearings of congressional commit- 
tees, which, of course, would include 
such committees as the Kefauver and 
Fulbright committees. There has 
been a great deal of interest in 
the country in connection with this 
matter and also in the position of 
our Association on the televising ol 
courtroom trials, hearings, judicial 
proceedings, etc. In connection with 
this subject, the Board of Governors 
passed the following resolution: 

1. That the televising and broad- 
casting of judicial proceedings is clear- 
ly a matter of grave concern to the 
American Bar Association. 

2. That while the propriety of tele- 
vising and broadcasting the debates in 
the Congress and other legislative as- 
semblies ordinarily rests with those 
bodies, the televising and broadcasting 
of legislative investigatory proceedings 
set up for the ascertainment of facts 
as a basis for legislation, legal prosecu- 
tions and other judicial proceedings 
are matters of concern to this Associa- 
tion. 

3. That televising and broadcasting 
hearings and investigatory proceedings 
basic to or touching matters of law 
enforcement or for ultimate judicial 
consideration present questions of 
such grave implications to the cause 
of the administration of justice that 
the subject merits the serious attention 
of this Association. 

I was authorized to appoint a com- 
mittee of such size as was deemed 
expedient to carry out this action. 
It is my belief that this should be 
a committee of outstanding lawyers, 
some of whom, at least, should have 
a national reputation. 

The Board also authorized its spe- 
cial committee to purchase property 
upon which could be erected a build- 
ing to house the Headquarters Office 
of our Association. This was in ac- 
cordance with the recommendations 
of the committee, who felt that a 
new building designed for the pur- 
pose would be more practical than 
the purchase of an old building. We 
hope to have something to report in 
the near future. There is great in- 
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terest among the lawyers in selecting 
a headquarters which will be practi- 
cal and of which we can be justly 
proud. 

In the meantime, in order to make 
room for Edward B. Love,. the new 
Director of Activities, and his staff, 
and for other increased demands on 
space, temporary additional space 
has been obtained across the street 
from our Headquarters. This should 
relieve somewhat the crowded condi- 
tion pending the building of a new 
home. 

At the request of Charles E. Wil- 
son, Director of the Office of Defense 
Mobilization, the Board of Govern- 
ors authorized me to appoint a com- 
mittee to cooperate in the work of 
the Office of Defense Mobilization. 
The details and functions of the 
committee have not been worked 
out and the committee has not been 
appointed. I am convinced that such 
a committee can render an effective 
service in these difficult times. 

The next meeting of the Board of 
Governors will be held at the Wal- 
dorf-Astoria Hotel, New York City, 
on September 14, which makes me 
realize that my term is three-fourths 
over. 

Membership applications are com- 


ing in at a satisfactory rate although 
increases indicate that most of our 
members are making no effort to ob- 
tain additional members. The work 
of our Association justifies the sup- 
port of the thinking lawyers of our 
country. Let’s extend an invitation 
to our friends. 

After my visit to Washington, I 
spent several days in New York work- 
ing with committees and then went 
to Chicago to spend two days in the 
Headquarters Office. 

I attended the meeting of the New 
Jersey State Bar Association at At- 
lantic City on May 24, 25 and 26. As 
would be expected this was an out- 
standing meeting. Many questions 
were discussed with vigor and enthu- 
siasm, My visit to this bar associa- 
tion meeting was a most enjoyable 
occasion for me. 

The more bar association meet- 
ings I attend the more I am im- 
pressed with the increased interest 
and activity in connection with con- 
tinuing legal education. Lawyers 
realize that it is necessary to con- 
tinue to study if they are to keep 
abreast of the legal times. 

Those interested in a winter vaca- 
tion should take note of the very 
interesting meeting, the Seventh 
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Conference of the Inter-American 
Bar Association, to be held in Monte- 
video, Uruguay, November 22—De- 
cember 3. The Bar Association of 
Uruguay will be host to the lawyers 
of this hemisphere. They have ar- 
ranged a most interesting program. 
The social events planned will be 
excellent and will include a recep- 
tion by their President and another 
by their Supreme Court. Many attrac- 
tive side trips will be arranged, not 
only in Uruguay, but at many points 
going and coming, including a trip 
to the beautiful and world-famous 
Chilean lake country. Local bar asso- 
ciations will be hosts to groups go- 
ing either by plane or ship, and 
this will give them an additional 
opportunity to become acquainted 
with the various countries and their 
people. In my opinion, the greatest 
contribution that the Inter-American 
Bar Association has made has been 
the many friendships resulting from 
the mingling of lawyers of the vari- 
ous American countries with the re- 
sulting understanding that such re- 
lations naturally engender. 

If you can make the trip and are 
interested in working while there, 
please let me know as a goodly num- 
ber of delegates will be appointed. 


Law Book Publishers Contribute to Regional Meetings 


The Association is most grateful for the following generous contributions made 


to help defray expenses of regional meetings: 
Commerce Clearing House, Inc. (for Atlanta and Dallas 


Meetings) 


Martindale-Hubbell (for Atlanta and Dallas Meetings) 


West Publishing Company (for Atlanta meeting) 


Total 





$ 500.00 
500.00 
250.00 

$1,250.00 
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Survey of Metropolitan Courts: 


Detroit Area 


by Ira W. Jayne and Maxine Boord Virtue 


® In this article, Judge Jayne, Presiding Judge of the Circuit Court of Wayne County, 


Michigan, and Mrs. Virtue, of the Kansas and Michigan Bars, tell of a survey made 


of the problems of metropolitan courts in the Detroit aréa. The survey disclosed that 
judicial administration in such areas is confronted with problems more complex 


and more difficult of solution than courts in simpler, more stable rural and small- 


town sections. This article is a summary of the findings of the survey. 





®" More than half the people in the 
United States live in metropolitan 
districts and most who dwell out- 
side are frequently in one or more 
metropolitan centers on business or 
personal errands. It is well known 
that the population grouping in a 
metropolis, and conditions of living 
there, cause social problems and pres- 
sures unlike those existing-in any 
other environment. The organization 
of metropolitan trial courts, however, 
has received little attention. In con- 
sidering court structure and admin- 
istration, the general assumption is 
that any metropolitan court is well- 
organized if made part of a state- 
wide hierarchy, related closely in 
form and procedure to its nonmetro- 
politan jurisdictional counterpart 
and provided with enough personnel 
to handle its caseload. 

In 1947, the Section of Judicial 
Administration of the American Bar 
Association, through its Metropol- 
itan Trial Courts Committee of 
which one of the present writers was 
then chairman, asked the University 
of Michigan Law School to investi- 
gate the question whether the prob- 
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lems of metropolitan trial courts 
differ either in substance or in ex- 
tent from those of courts elsewhere 
so as to require a different kind of 
court organization for such courts 
and a system of intercourt integra- 
tion within a metropolitan area. 
Professor Lewis M. Simes, Director 
of Legal Research at the University 
of Michigan, and his committee 
agreed to provide a first and basic 
research study in the nature of a 
detailed survey of the judicial or- 
ganization of the Detroit area and 
the way in which it functions. With 
this as a pilot survey, undertaking 
only to depict and analyze the court 
system with a view to isolating and 
defining the metropolitan problem, 
it was thought that other studies in 
other such areas could readily be 
made and that the problems finally 
demonstrated to be common to all 
metropolitan courts could then be 
dealt with. 


Monograph Presents Results 
of Two-Year Study 


The committee was able to persuade 
Professor Emeritus Edson R. Sunder- 


land of the law school, court-proce- 
dure expert and Secretary of the 
Judicial Council of the State of 
Michigan, to act as faculty sponsor 
of the enterprise. One of the present 
writers, employed for the purpose 
by the law school, conducted the 
survey and is the author of the two- 
hundred-fifty page monograph re- 
cently published jointly by the Mich- 
igan Legal Series and the Judicial 
Administration Section of the Ameri- 
can Bar Association. This volume 
presents the results of a two-year 
study, based on a year of observation 
and interview, and another year of 
writing, rewriting and checking for 
factual accuracy. Statutory and case 
material, litigation files, and court 
statistics, as well as general biblio- 
graphical material, have been em- 
ployed. The backbone of the study, 
however, is the direct and thorough 
investigation of the structure and 
practices of these courts in actual 
operation. 

From the most significant find- 
ings, a few have been selected. The 
list presented below is not exhaus- 
tive and the intent here is merely 
to indicate the nature of some prob- 
lems thought, from facts collected 
in this study, to be typically metro- 
politan court problems. The study 
itself contains the facts and analysis 
upon which each of the findings is 
based. 


The size of a metropolitan court 
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caseload necessitates a large and ex- 
tensively departmentalized court staff. 
During 1948, the period of the De- 
troit study, more than nine hundred 
persons were employed full time by 
courts operating in the City of De- 
troit. Each case passes through the 
hands of many persons during suc- 
cessive stages of court contact, so 
that the problems of insuring timely 
disposition of cases and of protect- 
ing quality of disposition are more 
dificult and of greater dimension 
than in nonmetropolitan tribunals. 
The development of elaborate ma 
chinery for handling dockets, of spe 
cialized calendars and divisions and 
of investigative and supervisory agen- 
cies within courts are causally re- 
lated to the special metropolitan 
court problem of adequately con- 
trolling each unit of its caseload. 
The multijudge court is predom- 
inantly if not exclusively a charac- 
teristic of the metropolis. The prob- 
lems of judicial administration in 
such courts are thought to be unique. 
The administrative, executive, or 
presiding judge with a multijudge 
Bench, a large caseload and an exten- 
sive staff has complicated administra- 
tive duties demanding special skills 
and carefully planned facilities and 
equipment. Among his duties are as- 
signment of cases, division of judicial 
records and fi- 
nances, and assembling of statistics 


labor, control of 
and reports. The Detroit study de- 
scribes in detail the extent of the 
use of presiding and executive judge- 
ships in the various courts operat- 
ing in Detroit, and various devices 
in use there for discharging judicial 
administrative functions. The use or 
disuse of such judges appears to vary 
with the skill of available judicial 
manpower, and to be intimately re- 
lated to the efficiency of the entire 


tribunal. 
7 


Defective Court Jurisdiction 
Accompanies Metropolitanization 
The development of a metropolitan 
area is accompanied by the creation 
of independent autonomous govern- 
mental units, with duplicating and 
conflicting authority over the same 
geographic area. The courts in the 


Detroit metropolitan district, like 
other portions of its governmental 
structure, exhibit the result of hap- 
hazard and unintegrated growth in 
the accumulation of many independ- 
ent tribunals with overlapping, gap- 
ping and duplicating jurisdiction. 
There appears to be a tendency in 
such courts for the extensive use of 
specialized judgeships to result in 
the development of specialized and 
independent tribunals. 

Population studies analyzed in 
this survey have demonstrated that 
the inhabitants of a metropolitan 
area are different from those who 
live elsewhere. The more ambitious, 
restless and unstable elements in the 
population gravitate toward metro- 
politan areas. The population in 
these areas is characterized by great 
density (there are over eleven thou- 
sand people per square mile in the 
City of Detroit), by mobility, and 
by what is called “centrifugal drift” 
—the tendency of stable family 
groups to move outside the metrop- 
olis, leaving the central city dispro- 
portionately inhabited by unstable 
and irresponsible elements. 

There is more crime, per unit of 
population, in metropolitan areas 
than outside; there is more illegit- 
imacy, irresponsible domestic _be- 
havior of various kinds and mental 
illness, per capita, than elsewhere. 
Due to the crowded yet anonymous 
conditions of metropolitan life, there 
is freedom from neighborhood stand- 
ards of morality and freedom from 
fear of punishment which is directly 
reflected in certain kinds of anti- 
social behavior resulting in litigation. 

Because of the character and be- 
havior of the population it serves, 
the metropolitan court as such has 
a different kind of caseload. In it 
are disproportionately large num- 
bers of mental cases, traffic cases, 
criminal offenses, habitual drunken- 
ness and domestic relations cases. 


“Social Problem" Cases 

Are Large Part of Courts’ Work 
Defective family relationships, re- 
flected in court caseloads as divorce, 
illegitimacy, domestic assault and 
battery, nonsupport, and juvenile 
dependency, neglect, or delinquency 


Survey of Metropolitan Courts 


(to name only a few categories) oc- 
cur so often in the Detroit caseloads 
that the present writers estimate that 
more than half the total time of all 
courts operating in Detroit is spent 
in dealing with some aspect of the 
“social problem” cases. The brunt 
of this caseload is carried by the 
Circuit Court of Wayne County, the 
Chancery Division of which deals 
with illegitimacy and divorce, by the 
Recorder’s Court of the City of De- 
troit, a specialized criminal tribunal 
having complete jurisdiction over all 
criminal offenses both petty ‘and 
grave within the City of Detroit, and 
by the Juvenile Court of Wayne 
County. 

The most notable development 
of a court administrative agency to 
handle domestic cases is the Friend 
of the Court of the Circuit Court 
of Wayne County, which now has 
over a hundred employees under the 
direction of a lawyer with extensive 
social service experience. This office 
collects all alimony and child sup- 
port, prosecutes all delinquent hus- 
bands and fathers, whether or not 
the dependents have complained, and 
actively supervises the care and treat- 
ment of all illegitimate children or 
children of divorced persons under 
the jurisdiction of the court. Its new 
“Reconciliation Division” indicates 
that this agency has not yet attained 
its maximum growth. 

The Psychopathic Clinic at Re- 
corder’s Court and the large proba- 
tion departments at all three courts 
mentioned above are other examples 
of the extensive use by courts of their 
own staff facilities for diagnosing, 
investigating and supervising their 
“social problem”: cases. The amount 
of family casework done by these 
agencies, and the amount of money, 
in family support and otherwise, 
collected by them, is a major point 
in the study. 

Since defective family relation- 
ships may be manifested in several 
kinds of court contact, it is not sur- 
prising that the Detroit study finds 
great duplication and overlap among 
Detroit courts handling “social prob- 
lem” cases. The duplication between 


(Continued on page 462) 
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™ Because of the interest aroused by 
Dean Manion's book, The Key to Peace, 
the Board of Editors feels justified in pub- 
lishing the two following reviews. Or- 
dinarily our reviews are limited to one 
for each book. 





Tue KEY TO PEACE. By Clar- 
ence Manion. Chicago. The Heritage 
Foundation, Inc. 1950. $2.00. Pages 
121, 

If the length of a review of this 
little book were in proportion to the 
book’s importance the review would 
be a long one. 

Although there are some state- 
ments and implications in the book 
with which this reviewer disagrees, 
on the whole he deems it a much- 
needed tract for the times which ev- 
ery American should read and 
ponder. 

Today we look back with super- 
cilious amusement at the Jefferson 
Brick era of Dickens and Mrs. Trol- 
lope when Hannibal Chollop said to 
Mark Tapley, “We are a model to 
the airth, the cream Of human na- 
tur’, and the flower.Of moral force.” 
Though our backs were “easy ris” 
and there was much bombast and 
twisting of the Lion’s tail, the Fourth 
of July was really celebrated as a 
patriotic holiday and not merely en- 
joyed as a day of recreation. And in 
the middle period of our Republic's 
life there was universal acceptance 
of an American faith in progress 
based upon the activities of free in- 
dividuals bound by the moral law, 
government bound by a higher law, 
the law of nature and of nature's 
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God, and upon America’s mission to 
the world. 

Then came an age of critical real- 
ism, a liberalism that was humani- 
tarian and constructive and imbued 
with a zeal for social justice, but 
which had its fringe of “intellec- 
tuals” devoted to the gradualism or 
creeping paralysis of an American 
Fabianism or consciously or unwit- 
tingly Communist. The disillusion- 
ment that followed World War I, 
an era of debunking biographies, the 
despair and sense of individual frus- 
tration during the Great Depression, 
utter gutter realism in literature, 
“realism” in the law, the degradation 
of man by Freudian and behavioristic 
psychology, attacks upon reason, 
had their corrosive effect. And then 
in a confused and revolutionary age 
Americans were suddenly confronted 
with appallingly complex problems 
of survival and of a world leadership 
thrust upon them by the rise of im- 
perialist Communism and the break- 
down of European and Asiatic bar- 
riers to its aggression. Gone was the 
glad confident morning of our na- 
tional security and our manifest 
destiny. 

So also the American people were 
confused in January, 1776, when 
Tom Paine’s Common Sense had a 
profoundly revolutionary effect in 
crystallizing and bringing into the 
open the demand for independence. 
Now men had a common cause; now 
they had a principle of unity to 
fuse them into a single force for a 
single object; now they had a rally- 
ing cry; now they became a weapon 
with an edge. But the edge became 
dulled, the purpose flagged, Wash- 
ington retreated from the Hudson to 





the Delaware and Congress was in 
flight. Once again, undaunted, came 
Tom Paine in this time that tried 
men’s souls and with one of the great- 
est pamphlets ever written infused 
new life into what had previously 
seemed a hopeless cause. 

Now we are in a new crisis. And 
though the parallel be not exact, it 
is encouraging amidst the babel of 
confused tongues and conflicting 
counsels, many of them of frustration 
and despair, to have principles of 
affirmative Americanism stated with 
a clarity and vigor and compelling 
drive of which even the inspired 
staymaker might well be proud. Here 
is a clarion call. 

Here are chapters contrasting the 
French and American Revolutions, 
on morality and faith, democracy and 
the republican form of government, 
Americanism and Communism and 
British statism. Referring to the so- 
called “welfare state” Dean Manion 
says, ‘““We are assured that ‘govern- 
ment should do for the people what 
the people are unable to do for 
themselves.’ This is an extremely 
dangerous definition of the purposes 
of government.... Here is one ex- 
ample of centralized governmental 
operations: Paul wants some of 
Peter’s property. For moral, as well 
as legal reasons, Paul is unable per- 
sonally to accomplish this desire. 
Paul therefore persuades the govern- 
ment to tax Peter in order to provide 
funds with which the government 
pays Paul a ‘subsidy’. Paul now has 
what he wanted. His conscience is 
clear and he has proceeded ‘accord- 
ing to law’. Who could ask for more? 
—Why, Paul, of course, and at the 
very next opportunity. There is 
nothing to stop him now except the 
eventual &haustion of Peter's re- 
sources.” 

The temptation to quote The Key 
to Peace is almost irresistible, but 
instead we urge the reader to get the 
book. And since skillful choice of 
epithets or competing synonyms is 
essential to success in moving men, 
we also urge, as suggested by Dean 
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Manion, the use of “incentive” mo- 
tive rather than “profit”. For this 
tends to avoid connotations of purely 
selfish or antisocial conduct. So too, 
we might refer to the “incentive” 
rather than the ‘ 

When the great need of the hour 
is to meet the affirmations of Social- 
ism and Communism not with pallid 


‘capitalist’ system. 


and purely defensive negatives, but 
with affirmations, here is a ringing 
afirmation of the principles upon 
which the Republic was founded 
and only upon which it can endure 
and guard itself against insidious 
conversion into a totalitarian de- 
mocracy—democratic, but none the 
less totalitarian. 
Ben W. PALMER 

Minneapolis, Minnesota 


Tue KEY TO PEACE. By Clar- 
ence Manion. 

The Key to Peace by Dean Clar- 
ence Manion maintains that if all 
the people in the world subscribe to 
the principles of Americanism, uni- 
versal, everlasting peace will ensue. 

To an American this is a flattering 
thought and as easy of acceptance as 
the proposition: “If you agree with 
me, we won't fight.” Dean Manion’s 
development of his thesis is as con- 
vincing. 

The title seems an obvious mis- 
nomer, because neither in our time, 
nor in any foreseeable time, could 
any such consummation come to pass, 
even if it were deemed to be a ten- 
able concept. Much as we may prefer 
the American way of life and suited 
as it is to our fortunate and favorable 
circumstances, it is far from likely 
ever to be the key to peace in this 
troubled world of ours. The simple, 
unmaterialistic message of the Prince 
of Peace, widely accepted as the 
surest key to peace, while it has 
flourished in every sort of govern- 
mental and economic environment 
and has appealed alike to rich and 
poor, freeman and slaves, irrespective 
of race or color, has been unsuccess- 
ful in two thousand years in main- 
taining peace even among the so- 
called Christian nations. Moreover, 
neither the League of Nations nor 


the United Nations, in which our 
Government and some citizens now 
place so much faith as the key to 
peace, have had any success. 

That the American way of life, 
advocated with the American “mas- 
ter race” fervor, as an Englishman 
has recently called it, can be quickly, 
or ever, extended throughout the 
finds no acceptance in 
many important parts of the world. 
This is borne out by recent state- 
ments. A Frenchman says: 

For the most important and dy- 
namic masses all over the world the 
American ideology is either repugnant 
or devoid of meaning. Consequently 
American power is not on the side 
of the people’s hopes. 


universe, 


And an Englishman says: 

The American way of life, as a mod- 
el and as propaganda, is meaningless 
to the European, with his denser pop- 
ulation and more acute problems. 


(Both statements from American 
Perspective (Winter, 1950) pages 21, 
25.) 

We do not mean even faintly to 
intimate that we do not prefer the 
American way of life, weakened 
though it has been during the last 
thirty-five years in terms of increas 
ing governmental restraints, exces- 
sive taxation and visible deteriora- 
tion in governmental morals, to any 
other that we have ever observed or 
know about. But we can find noth- 
ing in history, philosophy or theolo- 
gy to justify the suggestion that 
Americanism—key though it is to 
many good things of life for Ameri- 
cans—is the key to peace. We are 
amazed, frankly, particularly in the 
light of our history (see record of 
our wars, American Perspective (Win- 
ter, 1950) pages 12-13) to see it se- 
riously suggested. Some of us seem 
to lack capacity to see ourselves as 
others see us. For our part, we re- 
fuse to pull the wool over our own 
eyes. We think that one of the ma- 
jor American errors of thinking and 
action in recent times is to seek to 
impose on others by economic, mili- 
tary and other pressures, so-called 
“American” ideas, in contradiction 
of the very freedom of choice which 
we reserve to ourselves. Indeed, our 
governmental representatives go so 
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far as to press other nations to put 
into action ideal concepts of finan- 
cial and social operations that we do 
not practice at home. 

The major portion of the Dean’s 
short book is devoted to an analysis 
of the Dean’s definition of “Ameri- 
canism”. The basic tenet is stated on 
page 35: “This official conjunction of 
the laws of God with the Constitu- 
tions and laws of the land is the ba- 
sic and controlling ingredient of 
Americanism.” (Italics supplied.) 

This conclusion is drawn from the 
fact that the Declaration of Inde- 
pendence, the Mayflower Compact 
and the constitutions of forty-seven 
states (West Virginia being the ex- 
ception) refer to the Deity. Conspic- 
uous by its absence from this roster 
is the Constitution of the United 
States, the supreme law of the land. 
Passing, however, for the moment, 
this significant exception, Dean Man- 
ion’s primary tenet will bear further 
scrutiny. 

Why use the word “official”? A 
favorite dogma of both ancient and 
modern societies has been the accord 
between the government and insti- 
tutions of a particular society and 
the commands and ordinances of the 
deity to whose name that society does 
homage. “Officially” the Code of 
Hammurabi was given to that prince 
by Marduk; the Code of Manu to the 
Hindus by Brahma, and the Torah 
to the Hebrews by Jehovah. “Official- 
ly” the Emperor of the Romans was 
a god, and “officially”, in.Europe, the 
prince for many years determined 
the religious faith of his subjects. 
Now, after almost 200 years of free, 
republican government, which main- 
tains “a wall of separation between 
church and state” (Jefferson), we are 
told that there is an “official” con- 
junction of the laws of God with our 
own constitutions and laws of the 
land. 

Moreover, the references to the 
Deity upon which Dean Manion 
predicates his “official conjunction” 
are, for the greater part, general ex- 
pressions of gratitude for the bless- 
ings of liberty. In not one of his 
quotations is any “official conjunc- 
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® Because of the interest aroused by 
Dean Manion's book, The Key to Peace, 
the Board of Editors feels justified in pub- 
lishing the two following reviews. Or- 
dinarily our reviews are limited to one 
for each book. 





Tue KEY TO PEACE. By Clar- 
ence Manion. Chicago. The Heritage 
Foundation, Inc. 1950. $2.00. Pages 
121. 

If the length of a review of this 
little book were in proportion to the 
book’s importance the review would 
be a long one. 

Although there are some state- 
ments and implications in the book 
with which this reviewer disagrees, 
on the whole he deems it a much- 
needed tract for the times which ev- 
ery American should read and 
ponder. 

Today we look back with super- 
cilious amusement at the Jefferson 
Brick era of Dickens and Mrs. Trol- 
lope when Hannibal Chollop said to 
Mark Tapley, “We are a model to 
the airth, the cream Of human na- 
tur’, and the flower.Of moral force.” 
Though our backs were “easy ris” 
and there was much bombast and 
twisting of the Lion’s tail, the Fourth 
of July was really celebrated as a 
patriotic holiday and not merely en- 
joyed as a day of recreation. And in 
the middle period of our Republic's 
life there was universal acceptance 
of an American faith in progress 
based upon the activities of free in- 
dividuals bound by the moral law, 
government bound by a higher law, 
the law of nature and of nature's 
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God, and upon America’s mission to 
the world. 

Then came an age of critical real- 
ism, a liberalism that was humani- 
tarian and constructive and imbued 
with a zeal for social justice, but 
which had its fringe of “intellec- 
tuals” devoted to the gradualism or 
creeping paralysis of an American 
Fabianism or consciously or unwit- 
tingly Communist. The disillusion- 
ment that followed World War I, 
an era of debunking biographies, the 
despair and sense of individual frus- 
tration during the Great Depression, 
utter gutter realism in literature, 
“realism” in the law, the degradation 
of man by Freudian and behavioristic 
psychology, attacks upon reason, 
had their corrosive effect. And then 
in a confused and revolutionary age 
Americans were suddenly confronted 
with appallingly complex problems 
of survival and of a world leadership 
thrust upon them by the rise of im- 
perialist Communism and the break- 
down of European and Asiatic bar- 
riers to its aggression. Gone was the 
glad confident morning of our na- 
tional security and our manifest 
destiny. 

So also the American people were 
confused in January, 1776, when 
Tom Paine’s Common Sense had a 
profoundly revolutionary effect in 
crystallizing and bringing into the 
open the demand for independence. 
Now men had a common cause; now 
they had a principle of unity to 
fuse them into a single force for a 
single object; now they had a rally- 
ing cry; now they became a weapon 
with an edge. But the edge became 
dulled, the purpose flagged, Wash- 
ington retreated from the Hudson to 





the Delaware and Congress was in 
flight. Once again, undaunted, came 
Tom Paine in this time that tried 
men’s souls and with one of the great- 
est pamphlets ever written infused 
new life into what had previously 
seemed a hopeless cause. 

Now we are in a new crisis. And 
though the parallel be not exact, it 
is encouraging amidst the babel of 
confused tongues and conflicting 
counsels, many of them of frustration 
and despair, to have principles of 
affirmative Americanism stated with 
a Clarity and vigor and compelling 
drive of which even the inspired 
staymaker might well be proud. Here 
is a clarion call. 

Here are chapters contrasting the 
French and American Revolutions, 
on morality and faith, democracy and 
the republican form of government, 
Americanism and Communism and 
British statism. Referring to the so- 
called “welfare state” Dean Manion 
says, “We are assured that ‘govern- 
ment should do for the people what 
the people are unable to do for 
themselves.’ This is an extremely 
dangerous definition of the purposes 
of government....Here is one ex- 
ample of centralized governmental 
operations: Paul wants some of 
Peter’s property. For moral, as well 
as legal reasons, Paul is unable per- 
sonally to accomplish this desire. 
Paul therefore persuades the govern- 
ment to tax Peter in order to provide 
funds with which the government 
pays Paul a ‘subsidy’. Paul now has 
what he wanted. His conscience is 
clear and he has proceeded ‘accord- 
ing to law’. Who could ask for more? 
—Why, Paul, of course, and at the 
very next opportunity. There is 
nothing to stop him now except the 
eventual &khaustion of Peter's re- 
sources.” 

The temptation to quote The Key 
to Peace is almost irresistible, but 
instead we urge the reader to get the 
book. And since skillful choice of 
epithets or competing synonyms is 
essential to success in moving men, 
we also urge, as suggested by Dean 
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Manion, the use of “incentive” mo- 
tive rather than “profit”. For this 
tends to avoid connotations of purely 
selfish or antisocial conduct. So too, 
we might refer to the “incentive” 
rather than the “capitalist’’ system. 

When the great need of the hour 
is to meet the affirmations of Social- 
ism and Communism not with pallid 
and purely defensive negatives, but 
with affirmations, here is a ringing 
afirmation of the principles upon 
which the Republic was founded 
and only upon which it can endure 
and guard itself against insidious 
conversion into a totalitarian de- 
mocracy—democratic, but none the 
less totalitarian. 

BEN W. PALMER 

Minneapolis, Minnesota 


Tue KEY TO PEACE. By Clar- 
ence Manion. 

The Key to Peace by Dean Clar- 
ence Manion maintains that if all 
the people in the world subscribe to 
the principles of Americanism, uni- 
versal, everlasting peace will ensue. 

To an American this is a flattering 
thought and as easy of acceptance as 
the proposition: “If you agree with 
me, we won't fight.” Dean Manion’s 
development of his thesis is as con- 
vincing. 

The title seems an obvious mis- 
nomer, because neither in our time, 
nor in any foreseeable time, could 
any such consummation come to pass, 
even if it were deemed to be a ten- 
able concept. Much as we may prefer 
the American way of life and suited 
as it is to our fortunate and favorable 
circumstances, it is far from likely 
ever to be the key to peace in this 
troubled world of ours. The simple, 
unmaterialistic message of the Prince 
of Peace, widely accepted as the 
surest key to peace, while it has 
flourished in every sort of govern- 
mental and economic environment 
and has appealed alike to rich and 
poor, freeman and slaves, irrespective 
of race or color, has been unsuccess- 
ful in two thousand years in rmain- 
taining peace even among the so- 
called Christian nations. Moreover, 
neither the League of Nations nor 


the United Nations, in which our 
Government and some citizens now 
place so much faith as the key to 
peace, have had any success. 

That the American way of life, 
advocated with the American “mas- 
ter race” fervor, as an Englishman 
has recently called it, can be quickly, 
or ever, extended throughout the 
universe, finds no acceptance in 
many important parts of the world. 
This is borne out by recent state- 
ments. A Frenchman says: 

For the most important and dy- 
namic masses all over the world the 
American ideology is either repugnant 
or devoid of meaning. Consequently 
American power is not on the side 
of the people’s hopes. 

And an Englishman says: 

The American way of life, as a mod- 
el and as propaganda, is meaningless 
to the European, with his denser pop- 
ulation and more acute problems. 


(Both statements from American 
Perspective (Winter, 1950) pages 21, 
25.) 

We do not mean even faintly to 
intimate that we do not prefer the 
American way of life, weakened 
though it has been during the last 
thirty-five years in terms of increas- 
ing governmental restraints, exces- 
sive taxation and visible deteriora- 
tion in governmental morals, to any 
other that we have ever observed or 
know about. But we can find noth- 
ing in history, philosophy or theolo- 
gy to justify the suggestion that 
Americanism—key though it is to 
many good things of life for Ameri- 
cans—is the key to peace. We are 
amazed, frankly, particularly in the 
light of our history (see record of 
our wars, American Perspective (Win- 
ter, 1950) pages 12-13) to see it se- 
riously suggested. Some of us seem 
to lack capacity to see ourselves as 
others see us. For our part, we re- 
fuse to pull the wool over our own 
eyes. We think that one of the ma- 
jor American errors of thinking and 
action in recent times is to seek to 
impose on others by economic, mili- 
tary and other pressures, so-called 
“American” ideas, in contradiction 
of the very freedom of choice which 
we reserve to ourselves. Indeed, our 
governmental representatives go so 
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far as to press other nations to put 
into action ideal concepts of finan- 
cial and social operations that we do 
not practice at home. 

The major portion of the Dean's 
short book is devoted to an analysis 
of the Dean’s definition of “Ameri- 
canism”. The basic tenet is stated on 
page 35: “This official conjunction of 
the laws of God with the Constitu- 
tions and laws of the land is the ba- 
sic and controlling ingredient of 
Americanism.” (Italics supplied.) 

This conclusion is drawn from the 
fact that the Declaration of Inde- 
pendence, the Mayflower Compact 
and the constitutions of forty-seven 
states (West Virginia being the ex- 
ception) refer to the Deity. Conspic- 
uous by its absence from this roster 
is the Constitution of the United 
States, the supreme law of the land. 
Passing, however, for the moment, 
this significant exception, Dean Man- 
ion’s primary tenet will bear further 
scrutiny. 

Why use the word “official”? A 
favorite dogma of both ancient and 
modern societies has been the accord 
between the government and insti- 
tutions of a particular society and 
the commands and ordinances of the 
deity to whose name that society does 
homage. “Officially” the Code of 
Hammurabi was given to that prince 
by Marduk; the Code of Manu to the 
Hindus by Brahma, and the Torah 
to the Hebrews by Jehovah. “Official- 
ly” the Emperor of the Romans was 
a god, and “officially”, in.Europe, the 
prince for many years determined 
the religious faith of his subjects. 
Now, after almost 200 years of free, 
republican government, which main- 
tains “a wall of separation between 
church and state” (Jefferson), we are 
told that there is an “official” con- 
junction of the laws of God with our 
own constitutions and laws of the 
land. 

Moreover, the references to the 
Deity upon which Dean Manion 
predicates his “official conjunction” 
are, for the greater part, general ex- 
pressions of gratitude for the bless- 
ings of liberty. In not one of his 
quotations is any “official conjunc- 
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tion of the laws of God with the con- 
stitutions and laws of the land” 
indicated. 

Returning to the exception noted 
above, we find that the Constitution 
of the United States not only omitted 
all reference to the Deity, but spe- 
cifically provided: “We, the people 
of the United States . . . do ordain 
and establish this Constitution for 
the United States of America,” and 
“This constitution, and the laws of 
the United States which shall be 
made in pursuance thereof, and all 
treaties made or which shall be made, 
under the authority of the United 
States, shall be the supreme law of 
the land;” .. . “no religious test shall 
ever be required as a qualification to 
any office or public trust under the 
United States” (Article VI). The 
First Amendment, ratified in 1791, 
provides: “Congress shall make no 
law respecting an establishment of 
religion or prohibiting the free ex- 
ercise thereof.” (Italics supplied.) 

During the administration of 
George Washington the Government 
of the United States solemnly de- 
clared in a treaty with a Mohamme- 
dan power: “as the government of 
the United States of America is not 
in any sense founded on the Chris- 
tian religion. ...” (8 Stat. 154, 155). 

Dean Manion’s other ingredients 
combining with this “official con- 
junction” of the laws of God with 
the constitutions and laws of the 
land to comprise Americanism are 
more nebulous, but appear to be in- 
dividual liberty and the right to 
own property, both of which we 
approve. 

In discussing individual liberty, 
Dean Manion gives his reader the 
benefit of some historical back- 
ground. We were much interested to 
learn (page 24) that class hatreds 
and consciousness derived from the 
French Revolution. We had previ- 
ously labored under the impression 
that class hatreds brought on the 
French Revolution, and that the 
lines, “When Adam delve and Eve 
span, who was then the gentleman?” 
originated in the sixteenth century 
during a disturbance involving some 
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peasants; and we vaguely recall from 
our school days reading about some 
misunderstandings between 
cians and plebeians at Rome, and 
between Athenians and barbarians 
in Greece. 


patri- 


Dean Manion points out (pages 
86-87) how new-found “absolutism” 
was established in England by the 
Glorious Revolution. This puzzled 
us a little, because as we remem- 
bered our English history the “rights 
of free-born Englishmen” tended to 
become more secure as well as more 
extensive after 1688—the rights of 
kings fewer and the rights of the 
people through Parliament, especial- 
ly the House of Commons, greater. 
Our forefathers, we had thought, 
fought the Revolution because they 
were denied the “rights of free-born 
Englishmen”. We are happy to stand 
corrected. 

Dean Manion characterizes the 
supremacy of Parliament as “un- 
checked absolutism” and a “newly 
operating tyranny”. He regards the 
free British elections as of no im- 
portance in checking the exercise of 
power. This worries us because in 
our own Federal Constitution, which 
we want to maintain if we can, we 
find that powers not specifically 
granted to the Federal Government 
are reserved to “the people of the 
United States” who did “ordain and 
establish this Constitution”, and that 
the Constitution is subject to amend- 
ment in any direction the people see 
fit. It is, therefore, possible for the 
people to abolish their liberties and 
to establish their own tyranny over 
themselves. In fact, under the judi 
cial interpretations recently given to 
the “general welfare clause” (Const. 
Art. I, Sec. 8; Helvering v. 
301 U.S. 619, sustaining federal old 


Davis, 


age benefits and social security: 
United States v. Gerlach Livestock 
Company, 339 U.S. 725, 738), as re- 
spects federal powers and expendi- 
tures, the majority of the American 
people can, if they so choose, without 
amending the Constitution, vote 
themselves a government that can do 
all of the things presently occurring 


in England. In other words, social- 


ism can be voted and be put into 
operation in the United States of 
America without any constitutional 
amendment whatsoever, through the 
exercise of existing powers. Perhaps 
one cannot trust anyone these days. 
Nevertheless, we find ourselves will- 
ing to stand or fall with the ballot 
box. 

It has been said that God created 
man in His own image and man re- 
turned the compliment. Dean Man 
ion’s “incentive impulse” (page 68), 
a euphemism for “profit motive”, 
represented to be analogous to the 
sex impulse and planted in man by 
a Divine Providence, utterly con- 
founds the works of Caesar with 
those of God. The argument resorted 
to on pages 64-65 to demonstrate that 
unlimited human reproduction is 
unhampered by finite resources and 
adequately served by the “incentive 
impulse” is denied by the great and 
recurring famines of human history 

a subject of increasing concern to 
many scholars. (See Human Fertil- 
ity, a Modern Dilemma (1951), by 
Robert C. Cook, with introduction 
by Julian Huxley). In fact, one need 
not look far back into the pages of 
history to find that excessive popula- 
tions have produced armed conflicts. 

Capitalism is a device of Caesar. 
It has served and is serving the 
United States well and we should 
maintain it to the extent we can 
even under the constant modification 
pressures to which it is subjected 
here at home. But this system since 
its earliest manifestations in Asia 
Minor and Europe has caused trade 
rivalries, exploitations and capture 
of raw materials and markets, which 
have at times provoked armed con 
flict. It is being more and more sub 
jected to sharp regulation on the 
domestic front. It can hardly be 
deemed the divine, eternal panacea 
for bringing peace to all men. His 
tory teaches us that all human in 
stitutions, like all men, are mortal. 

It may well give us pause when 
the dean of a law school of a well- 
known university attacks “‘intellec- 
tuals’” per se. Yet, on pages 21-22 


that is precisely what Dean Manion 
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does. We may not agree with the 
opinions of some of the “powerful 
and influential ‘intellectuals’”’ to 
whom he refers, but a broad attack 
on intellectuals is an attack on reason 
and on the freedom of the individual 
to draw whatever conclusions his 
reason dictates from the facts _ be- 
lore him. Let us be devoutly grateful 
that these conclusions are diverse, for 
only in diversity does freedom show 
herself. Maybe the persons referred 
to are subject to legitimate attack on 
other grounds, but not within the 
category of “intellectuals”. 

The distinguishing features of the 
(American scene have been mainly 
three: (1) The recognition that all 
political power inheres in the peo 
ple; (2) complete secularism in gov 
ernment; and (3) a common lan 
guage, taught in the common schools, 
which usually in one generation, pos 
sibly two, has destroyed old world 
ties and developed understanding of, 
and allegiance to, American ideals 
and traditions. To these three things 
we owe such unity as has marked 
American endeavors to date. The 
trend is in the direction of more and 
more popular responsibility for gov- 
ernment. By a careful rendering unto 
Caesar the things that are Caesar's 
and unto God the things that are 
God’s, the American people, aided 
by a common language and contin 
uous intermingling at school, busi- 
ness and social levels, have been able 
to forge Protestants, Catholics, Jews, 
atheists and agnostics into a homo- 
geneous nation, creative and vital in 
its heterogeneity. 

The secular principle enshrined 
in the American constitutional sys- 
tem was explained by the Supreme 
Court of the United States in its 
recent decision in McCollum v. 
Board of Education, 333 U. S. 203 
(1947), where the Court said, at 
pages 210, 211, 212: 

. .. Neither a state nor the Federal 
Government can set up a church. 
Neither can pass laws which aid one 
religion, aid all religions, or prefer 
one religion over another. Neither can 
force or influence a person to go to 
or to remain away from church against 
his will or force him to profess a be- 
lief or disbelief in any religion. No 





person can be punished for entertain- 
ing or professing religious beliefs 
or disbeliefs, for church attendance 
or non-attendance. No tax in any 
amount, large or small, can be levied 
to support any religious activities or 
institutions, whatever they may be 
called, or whatever form they may 
adopt to teach or practice religion. 

Neither a state nor the Federal Gov- 

ernment can, openly or secretly, par- 

ticipate in the affairs of any religious 
organizations or groups and vice versa. 

In the words of Jefferson, the clause 

against establishment of religion by 

law was intended to erect “a wall of 
separation between church and State”. 

The First Amendment rests up 
on the premise that both religion and 
government can best work to achieve 
their lofty aims if each is left free 
from the other within its respective 
sphere.” 

There is here no suggestion of an 
“official conjunction” of the laws of 
God with the supreme law of the 
land. 

Since Dean Manion frequently 
quotes Jefferson, we think the key 
to peace (if peace be ever possible) 
is less likely to be found, in attempt- 
ing to transport, by pressure or other 
wise, the American way of life, proud 
as we are of it, around the universe 
than by according to all peoples that 
freedom of choice which we claim 
for ourselves. In the words of Jeffer- 
son to Thomas Pinckney, on Decem- 
ber 30, 1792: 

We certainly cannot deny to other 

nations that principle whereon our 

government is founded, that every 
nation has a right to govern itself 
internally under what forms it pleases 
and to change these forms at its own 
will; and externally to transact busi- 
ness with other nations through what- 
ever organ it chooses, whether that be 

a King, Convention, Assembly, Com- 

mittee, President, or whatever it be. 

The only thing essential is the will of 

the nation, Taking this as your polar 

star, you can hardly err. 

Contrast this with Dean Manion’s 
attitude (page 92) warning against 
false 


“the widespread impression 


that any government is safe and 
good so long as the people choose it 
Throughout his little 


book runs distrust of government by 


themselves”. 


the people and distrust of the ballot 
box. It seems impossible to reconcile 
his tribute to Americanism on the 
one hand and his opposition to gov- 
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ernment by the people as manifested 
in popular elections, on the other 
hand. And while he argues for our 
constitutional limitations (which we 
all approve) as a distinguishing fea- 
ture of our government, in the end 
(page 99) he says that the American 
government has “managed to escape 
the powerful constitutional limita- 
tions placed upon it by the Founding 
Fathers”, and, without mentioning 
the Helvering v. Davis line of Su- 
preme Court decisions, finds the rea- 
son for this escape “in the changed 
attitude of the American people”. 
If so, what is “Americanism”? His 
personal definition of it, as of yester- 
year? Or the people’s determination 
of it, as of now? Moreover, if so, 
what is the answer? The ballot box? 
Or new constitutional limitations 
originating with “the people of the 
United States”? Which again means 
the ballot box! 

Proud as we are of our country, we 
should be modest enough to recog- 
nize that we have not found the 
answer to all of the world’s ills. 

It can hardly be gainsaid that by 
our efforts in World War I to spread 
Americanism and “make the world 
safe for democracy”, we assisted in 
bringing into being some of the most 
powerful dictatorships the world 
has ever seen, in place of at least 
tolerably benevolent constitutional 
monarchies that were destroyed; and 
that by our efforts in World War II, 
in destroying one set of dictatorships, 
we (the United States of America) 
deliberately aided and abetted an- 
other one which surpasses in power 
and menace anything in human his- 
tory and which has the Western 
World in the position, to use Charles 
A. Beard’s incomparable expression, 
of waging “perpetual war for per- 
petual peace”. 

Americanism, in its nobler aspects, 
much as we may like it, and admir- 
ably suited though it is to our un- 
usually favorable circumstances, is 
today less accepted elsewhere than 
for many years, even among so-called 
friendly nations, of which there are 
few, if any. 

On the record, Americanism is a 
far cry from being the key to peace. 
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Some critical observations seem 
warranted on other matters:- 

In the appendix beginning on 
page 116 Dean Manion sets out what 
purport to be “Excerpts from Pre- 
ambles of Forty-Seven State Consti- 
tutions and Dates of Adoption”. The 
quotations from the Constitutions of 
New Hampshire, Tennessee, Ver- 
mont and Virginia are not from 
preambles at all but from the por- 
tions of the bills of rights relating to 
freedom of religion of the respective 
states. The Constitution of New 
Hampshire adopted in 1784, for ex- 
ample, contained no preamble. The 
passage quoted by Dean Manion is 
a combination of parts of Clauses V 
and VI of Article I. 

On page 47 Dean Manion quotes 
a portion of the oath required by 
members of the Pennsylvania Assem- 
bly by the first constitution of that 
state (1776). He then says: “Similar 
provisions are found in the first con- 
stitutions of all the original states.” 
In this statement the Dean fell into 
error. There is no similar provision 
in the New York Constitution of 
1777, the Virginia Constitution of 
1776, the New Hampshire Constitu- 
tion of 1776, the Georgia Constitu- 
tion of 1777, the Connecticut Con- 
stitution of 1818, or the Rhode 
Island Constitution of 1842. 

On page 44 we are told, “Consti- 
tutions and Bills of Rights are but 
vain and futile barricades against 
tyranny unless, as our Declaration of 
Independence says, they are firmly 
founded in and upon ‘the laws of 
Nature and of Nature’s God’ ”. 

The Declaration says no such 
thing. The words quoted from the 
Declaration occur in this context: 

When, in the course of human 
events, it becomes necessary for one 
people to dissolve the political bands 
which have connected them with an- 
other, and to assume, among the 
powers of the earth, the separate and 
equal station to which the laws of 
nature and of nature’s God entitle 
them, a decent respect to the opinions 
of mankind requires that they should 
declare the causes which impel them 
to the separation. 

On page 77 Dean Manion quotes a 
sentence from the second paragraph 
of Common Sense by Thomas Paine 
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and accuses Paine of charging “gov- 
ernment to the blight of original 
sin”. It is well known that Thomas 
Paine did not believe in original sin. 
The only form of government he 
caustically likened to this doctrine 
was hereditary monarchy. (Common 
Sense,1 Complete Writing of Thomas 
Paine, (Ed. Foner, New York, 1945) 
page 14. See also, Age of Reason, 
pages 470, 471, 492, 493, 528). 
Moreover, Dean Manion appears 
to misquote Paine’s conclusion. The 
Dean quotes: 
were the impulses of conscience clear 
and irresistibly obeyed, man would 
need no other law-giver. 
What Paine said was: 
... were the impulses of conscience 
clear, uniform, and irresistibly obeyed, 
man would need no other law-giver; 
... [italics supplied]. 
Thus Paine recognized that the im- 
pulses of conscience are by no means 
uniform and are, therefore, an in- 
sufficient control of social behavior. 
Dean Manion’s quotations from 
Thomas Jefferson raise similar ques- 
tions. Dean Manion gratuitously 
likens Jefferson to John Adams, 
James Madison and Alexander Ham- 
ilton as referring “to ‘democracy’ only 
to distinguish it sharply from the re- 
publican form of our American Con- 
stitutional System”. (Page 50.) In an 
effort to pull Jefferson into the Ham- 
iltonian camp, Dean Manion mis- 
applies Jefferson’s words, which he 
quotes on page 61 without indicating 
the several-page break in the original 
text between the first and second 
sentences of the “quotation”. The 
“quotation” is constructed from two 
widely separated paragraphs of Jeff- 
erson’s letter to P. S. du Pont de 
Nemours, of April 24, 1816. In this 
very letter Jefferson wrote: 
We of the United States, you know, 
are constitutionally and conscientious- 
ly democrats. [11 The Works of 
Thomas Jefferson in Twelve Volumes 
(Federal Edition, ed. Paul Leicester 
Ford, Putnam, New York, 1905) }. 
The very next month he wrote to 
John Taylor, of Caroline, May 28, 
1816: 


Indeed, it must be acknowledged, 
that the term republic is of very vague 
application in every language. Witness 
the self-styled republics of Holland, 


Switzerland, Genoa, Venice, Poland. 

Were I to assign to this term a precise 

and definite idea, I would say, purely 

and simply, it means a government by 
its citizens in mass, acting directly and 
personally, according to rules estab- 
lished by the majority; and that every 
other government is more or less re- 
publican, in proportion as it has in 
its composition more or less of this 
ingredient of the direct action of the 
citizens. [The Life and Selected Writ- 
ings of Thomas Jefferson, (Modern 

Library Ed.) pages 669-670}. 

We point this out solely to show 
that one cannot safely quote Jeffer- 
son in support of the Hamiltonian 
concept of a republic. Jefferson, it 
will be remembered, did not sit in 
the Constitutional Convention. Aft- 
er all, the ideas of “democracy” and 
“republic” antedate the Christian 
era and go back at least to Greece 
and Rome, where the words origi- 
nated and where they received practi- 
cal application in various forms. 

While all men. are free to choose 
between the political philosophies of 
Jefferson and Paine, on the one 
hand, and Hamilton and Madison, 
on the other, and to reject Paine 
entirely as a “dirty, little atheist”, 
it seems hardly appropriate to con- 
struct quotations from Jefferson and 
Paine for propositions that would 
cause these men to protest. 

The Dean says (page 82): “There 
is more Communism and there are 
more Communists in America today 
than we had in the deepest trough 
of the depression in the Nineteen 
Thirties.” 

This is a bold and unprovable as- 
sertion, especially for a lawyer, and 
made in the face of many known 
defections from the party, which are 
probably but a fraction of the un- 
known total of defections, the lat- 
ter being reflected, however, in the 
rapidly diminishing circulation of 
Communist newspapers and the 
much reduced F.B.I. count. 

Dean Manion has not favored his 
readers with complete citations of 
authority. For our texts of state con- 
stitutions we have used The Federal 
and State Constitutions, edited by 
Francis Newton Thorpe, published 
by the Government Printing Office, 
Washington, in 1909, which is the 
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latest government edition. 


ALFRED J. SCHWEPPE 
Seattle, Washington 


Tue INHERITANCE OF THE 
COMMON LAW. By Richard 
O’Sullivan, K.C. London: Stevens & 
Son, Ltd. 1950. 8s. Pages 118. 

Here is a book that should be read 
by every American lawyer who has 
any feeling at all for the common 
law. It is a short work dealing not 
with the technicalities of the law 
but with its sources and fundamental 
principles. Our active practitioner 
today tends more and more to be- 
come a mere technician, a specialist 
in some particular branch of prac- 
tice, having little contact with the 
great heritage of the past. Our legis- 
lators, mostly lawyers, also have 
ceased to look to the great funda- 
mental principles of our existing 
common law and seem to think that 
all our social ills and injustices will 
be cured if they can but find the 
right words to enact into a new staf- 
ute. As emergency succeeds emergen- 
cy and crisis follows crisis the vol- 
umes of statutory rules and regula- 
tions crowd the old treatises from 
our library shelves (Gresham’s Law 
operates here as well). We necessarily 
become so immersed in detail that 
we have little time to consider the 
foundations upon which the edifice 
of the law is built. Yet these same 
statutory rules and regulations can 
never be more than a mere super- 
structure; and whether they operate 
for good or for ill depends in a large 
measure on how firmly they rest 
upon these same foundations. 

It was to acquaint not only law- 
yers, but the “common people” as 
well with “the privileges which in 
law and custom they enjoy in com- 
parison with other European peo- 
ples” that Miss Emily W. Hamlyn, 
daughter of a solicitor, left her whole 
estate upon trust. The Hamlyn Lec- 
tures this year were delivered at 
Leeds University by Richard O’Sul- 
livan, K. C., Recorder of Derby, 
Bencher of the Middle Temple and 
a member of the General Council 
of the Bar. 


The first of the four lectures that 
form this book deals with the con- 
cept of man under the common law, 
the free and lawful man, whose right 
and title to freedom arises out of 
his rational nature. This free man 
seeks to live in a “society which is 
conceived as an association of fam- 
ilies of free and lawful men and 
women living in the fellowship of a 
free community”. Mr. O’Sullivan 
sees emerging in the place of this 
free and lawful man a statutory crea- 
ture, “the insured person”, a unit 
of the omnipotent state. “The new 
creature of the statutes and statutory 
rules and orders is, it would seem, 
in some sense mentally and morally 
incomplete, not to say defective; and 
needs for the perfection of his mind 
and will the light of the anonymous 
gentleman in Whitehall which 
lighteth every man that cometh into 
the realm.” 


The second lecture treats of the 
family as the true unit of society; 
of marriage as it was regarded by the 
common law; and of the growing 
tendency toward easy divorce. With 
respect to the latter Mr. O’Sullivan 
quotes the late Lord Russell of Kil- 
lowen as having said in a dissenting 
opinion, “what was once a holy estate 
enduring for the joint lives of the 
spouses is steadily assuming the 
characteristics of a contract for a 
tenancy at will”. 

The third chapter on the political 
community is a short, learned and 
witty history of the development of 
English political theory from the 
medieval King who was “under God 
and the law” to the omnipotent Par- 
liament which is under neither. 

The concluding chapter is an essay 
on law and conscience. We see 
throughout the formative period of 
the common law the guiding hand 
of the men of the Holy Church and 
the influence of Christian philoso- 
phy. Despite the decline in our stand- 
ards Mr. O’Sullivan has profound 
confidence in the future of the Eng- 
lish-speaking peoples, saying: “Yet 
we who are called upon in war and 
peace to defend the Christian civil- 
ization of the West, may hope for a 
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renaissance of faith and freedom; 
and a restoration of the old integri- 
ties of the Common Law; the integ- 
rity of the Individual man; of the 
Family; and of the Political Com- 
munity.” 

Here in a few pages, in strong but 
simple and nontechnical language 
and with more than a little wit and 
charm, our busy practitioner may 
find set forth those fundamental 
principles of the common law upon 
which depend all the freedoms that 
we hold so dear. 


James A. MARKLE 
Detroit, Michigan 


Parent TACTICS AND LAW 
(Third Edition). By Roger Sherman 
Hoar. New York: The Ronald Press 
Company. 1950. $7.00. Pages 352. 

This work is stated to be written 
for the purpose of enabling “a busi- 
ness executive, an engineer, or an in- 
dependent inventor to understand 
and to cooperate with his attorney 
when dealing with a specific patent 
problem”. The present (third) edi- 
tion of 1950 takes into account the 
issuance (March 1, 1949) of the re- 
vised Rules of Practice of the Patent 
Office. The issuance by the Patent 
Office of the new Manual of Patent 
Examining Procedure also made it 
desirable to revise the earlier text 
in order to bring up to date all cita- 
tions relating to commissioner's or- 
ders, notices and the like. Also the 
present edition is supposed to take 
into account substantial changes in 
substantive patent law which have 
developed in the ten years since the 
publication of the second edition of 
this work. The book is directed large- 
ly to the narrow field of tactics. 
Thereby it brings under scrutiny 
those phases of human nature which 
are least attractive. 

If Clausewitz, in his famous dis- 
sertation on war, had centered his 
attention upon the “tactics” of war- 
fare, omitting broad considerations 
of policies of state which bring about 
warfare, the principles of conducting 
warfare, and the over-all strategy of 
warfare, and had confined the dis- 
cussion to tactics, he would probably 
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have dwelt upon such things as how 
to mislead and harass the enemy, 
how to terrorize the innocent civil- 
ians, how to wring confessions out of 
prisoners, when to shoot hostages 
and how to maim and mangle the 
troops of the enemy with minimum 
effort and like gory details. So much 
of the present volume as is directed 
to “‘patent tactics’’ deals mainly with 
controversy between the applicant 
and the Patent Office in about equal- 
ly distasteful terms. So much of the 
volume as is directed to patent law 
is generally informative and objec- 
tive. The numerous citations of cases 
outlining practice under the Patent 
Office procedure are of value. 

The book as a whole contains ma- 
terial to be employed in connection 
with the prosecution of applications 
before the Patent Office which might 
be classified as (1) useful informa- 
tion; (2) worldly wisdom; (3) ob- 
noxious instructions. Also running 
throughout the volume is consider- 
able misinformation or information 
of doubtful accuracy, particularly on 
such things as depend upon an un- 
derstanding of the basic theory on 
which the patent system is founded 
and operates. 

The volume is not directed to 
members of the Bar. In fact, this vol- 
ume is one of the best arguments 
that could be adduced for requiring 
all registered practitioners before the 
Patent Office to be members of the 
Bar, so as to be subject to a code of 
ethics. The advice which this volume 
gives to practitioners before the Pat- 
ent Office is, in numerous respects, 
at variance, if not with the letter, 
certainly with the spirit of the vari- 
ous codes of ethics which members 
of the Bar throughout the country 
observe. 

Many of the “tactics” advised by 
this author conflict with sound ad- 
ministrative practice and if subject 
to judicial review would be roundly 
condemned. 

The author fails to reveal any 
knowledge of the fundamental theory 
of the patent system and its admini- 
stration and fails to make a single 
suggestion for betterment. Obvious- 
ly, giving advice as to the employ- 
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ment of “tactics” that are intended 
to avoid or circumvent requirements 
of the Patent Office or obligations of 
the applicant would not lead one 
to contemplate betterments in the 
practice, 

While a great deal of valuable in- 
formation is imparted in simple, un- 
derstandable language, the simplifi- 
cation has resulted in many instances 
of inaccuracy in statement. 

For example, on page 3, it is 
stated: 

A patent is merely one form of per- 
sonal property created by its owner. 

That is incorrect. The property 
phase, namely, the grant of the ex- 
clusive right, is created by act of the 
State. 

On page 4, the stated object of the 
patent system is to increase “the store 
of public knowledge”. The Constitu- 
tion says it is to promote the prog- 
ress of science and the useful arts. 

On page 5, it is stated that the 
word “patent” itself “alludes to the 
complete description of the inven- 
tion which the specification of the 
patent contains”. That is incorrect. 
Letters patent were issued in Eng- 
land long before a specification was 
required. 

Page 6 recites the patent as con- 
sisting of four parts, one of which is 
“drawings illustrating at least one 
embodiment of the invention”. That 
is incorrect. Many patents are issued 
without drawings. 

Page 7 states that “most owners of 
patents cannot manufacture their 
own devices without thereby infring- 
ing someone else’s earlier patent”. 
This does not coincide with the ex- 
perience of the reviewer's office. 

Page 9 states: 

The expiration of a patent throws 
open to the public not only the right 
to make the patented device (except 
in so far as it may infringe some ex- 
tant dominating or subsidiary patent), 
but also the right to use the trade 
mark under which the patented de- 
vice was marketed. 

That is misleading. The statement 
holds only in special cases, such as 
the Singer Sewing Machine case. 

Page 12, in speaking of the new 
Rules of Practice before the Patent 
Office, the author states: 


There was no rhyme nor reason to 
the content of former Rules. 

So throughout the book there is so 
much inexcusable inaccuracy or mis- 
information that the book must be 
regarded as an unsafe guide. 

Chapter II, on “The Business As- 
pects of Patents”, has been revised, 
so it is stated, ‘in view of the Meyers 
decision”. There is some valuable 
information in this chapter for the 
business executive or accountant. 

The advice on page 25 to treat 
royalty arrangements as sales would 
certainly not fool the personnel of 
the Income Tax Bureau with which 
this reviewer has to deal. 

The advice, on pages 33 and 34— 
“. .. to provide for a certain offset to 
royalties in return for trade’’—would 
not stand the scrutiny of the Justice 
Department looking for antitrust 
violations and would do the patent 
owner no good. 

Chapter III on “What Is Patent- 
able?” contains useful and objective 
advice, since it is largely free of any 
thought of “tactics”. 

Chapter IV, on “Anticipation and 
Domination”, explains in simple lan- 
guage the effect which an earlier 
patent has in regard to its teaching 
and in regard to what it claims upon 
a later patent. 

In Chapter V, on “Who Is En- 
titled to a Patent?” the following 
appears on page 56: 

If the applicant dies during prose- 
cution, the safest and simplest course 
is to keep very quiet and not let the 
Office find out about his death, espe- 
cially if the application has been as- 
signed; the resulting patent will be 
perfectly valid. 

We might suggest that if the above 
facts were revealed in court the pat- 
ent might be perfectly good, but the 
attorney might not look so good. 

In discussing joint inventors, it is 
stated: 

However, in the case of infringe 
ment of inventions made by employ- 
ees of a corporation, there is a trend 
toward refusing to look behind the 
corporation’s own choice of who is the 
inventor. 

We doubt whether the courts would 
hesitate to look behind the corpora- 
tion’s choice of who is the inventor 
if that choice were demonstrably 
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wrong. See in that connection the 
Chromium Plating case. 

On page 61, under “Employer and 
Employee” it is stated: 

In an interference between an em- 
ployer and an employee, both claim- 
ing the same invention, the burden 
of proof is on the employee. 

That is a novel doctrine. 

It is next stated: 

... And it has even been held that 
the employer is entitled to have the 
patent issued in his name as sole in- 
ventor when it is clear that he in- 
vented jointly with an employee, or 
even when it is clear that the em- 
ployee was the sole inventor. 

This is unsound advice, as it is con- 
trary to the statutes and the deci- 
sions. 

Chapter VI, on “Preliminary Pro- 
tection”, includes useful information 
in simple form, but much of it is 
oversimplified, and is unreliable. 
Some of it is in bad taste; some of 
it is contrary to ethics and good con- 
science; and some of it is positively 
wrong. As an example, it is stated 
on page 72: 

But if you are sure that you do not 
want a patent on the device in ques- 
tion, you can effectively play the dog 
in the manger by publishing a full 
account of the invention in some tech- 
nical magazine. 

As an example of bad advice, see 
page 73, where it is stated: 

The Trade-Mark Bluff.—As a last 
resort, if the device is clearly non- 
patentable, one can nevertheless ob- 
tain a degree of patent protection by 
marking the device with a simple 
trade-mark, and registering this trade- 
mark. This registration will enable 
one to add the magic words ‘“‘Regis- 
tered in U.S. Patent Office,” which 
most persons will interpret as meaning 
that the device is patented. As the 
chief value of a patent is merely as a 
scarecrow, one will thus have obtained 
the chief value of a patent. 

Men of character do not indulge in 
such practices. 

Rudyard Kipling has a comment 
which is appropriate, 

Now there aint no law on the Cocos 

Keys 
To hold a white man in, 

But I would not steal a nigger’s meal 

For that is a nigger’s sin. 

Chapter VII on “Drafting of the 
Application” contains several jolts, 
one of which, on page 82, advises 





i? 


how to avoid having the application 
assigned to an assistant examiner 
who is believed to be hostile to a 
certain type of application. 

Another is on page 86: 
If the invention consists in improv- 
ing one element of an old combina- 
tion without affecting the operation 
of the other elements, the claim should 
not include the unimproved elements. 
But the inclusion of the unimproved 
element if it gets by the Patent Office 
may turn out to be very valuable in 
enhancing the damages recoverable 
from an infringer. [Italics added. ]} 
We advise reading the case of Lin- 
coln Engineering Company v. Stew- 
art Warner. 

On page 87, it is stated: 

An obvious method of making an 
old product is not patentable. But an 
obvious method of making a new use- 
ful and inventive product is patent- 
able. 


In our experience, an obvious meth- 


od is never patentable. 

On page 89, to gain certain ad- 
vantages abroad, the author advises 
including a certain catch-all phrase 
when the application is filed, of 
which he says: 

The last six words are illegal and 
might render the whole patent void; 
so they should be deleted by the first 
amendment. 

The practice advised is obviously un- 
sound. 

On page 90 et seq., the author 
discusses eleven ways of avoiding a 
patent cited by the examiner. Some 
of these ways resemble the private 
printing of paper money or distilling 
moonshine—lucrative, but hazardous. 

The author goes to great pains to 
explain that an applicant should 
never put his application in such 
good form that it would be allowed 
on the first official examination. That 
advice is a perversion of the practice. 

On page 98 the author says: 

Any changes made in any of the 
papers after the executing of the oath, 
will render the application liable to 
be stricken from the files; this cannot 
be emphasized too strongly. The ab- 
surdity of this rule is illustrated by the 
ease with which one can get around 
it, by embodying the changes in an 
amendment. 

We doubt whether this advice will 
appeal to any member of the Bar. 

In Chapter VIII, entitled “Fight- 
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ing It Out”, the author gives homely 
advice which, except for a few de- 
viations into bad taste, is useful. 

We doubt whether any sound ad- 
ministrative procedure could be 
evolved if the general practice were 
to file petitions for action by the 
Government which the applicant did 
not wish to have allowed as filed. But 
note on page 119 a repetition of the 
theme, when the author says: 

\ complete allowance on the first 
action is very unfortunate. 

In Chapter IX, “Miscellaneous 
Considerations of Prosecution”, the 
author advises taking the inventor 
along to an interview with the exam- 
iner, but the inventor is to be cau- 
tioned “that he must give no infor- 
mation to the Examiner unless re- 
quested by the attorney”. The author 
says: 

It is not the object of this caution- 
ing to deceive the Examiner by with- 
holding material facts, but rather to 
avoid injecting irrelevant matters and 
avoid unfounded admissions. 

But if an inadvertent admission is 
made, the attorney should fall back 
on the principle that oral statements 
by the applicant (or, for that matter, 
by the Examiner) are not binding. 

On pages 138 and 139 it is pointed 
out that— 

In handling a patent case, an almost 
unlimited amount of delay is possible. 

The reader is advised: 

Thus, in the absence of any other 
considerations, an attorney will always 
delay as much as possible; and this is 
perfectly ethical. 

To bring it about, he advises, among 
other things: 

You can keep making intentional 
mistakes or inserting unallowable 
claims in every amendment. 

The author is aware that this is 
improper, for he says (page 139): 

Although long pendency does not 
weaken the standing of a patent in 
the courts, nevertheless a record of 
habitual delay in answering each ac- 
tion will prove almost fatal to a peti- 
tion to revive, and in general will hurt 
one’s standing with the Office. 

On page 140, the author advises 
that if the attorney finds a reference 
which the Examiner has not discov- 
ered, he should do as follows: 

But, if the patent be desired merely 
as a scarecrow, then it would be well 
to keep quiet about the prior patent, 
and secure as broad claims as possible, 
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even though some of them may be _ in the settlement of an interference 


The book has value, particularly 


invalid by reason of the prior patent. by agreement, on page 180. Addi- for the citations which it contains on 


To call a reference to the Examiner’s 
attention in writing insults him by 


tionally, there are inaccuracies, such the various points of Patent Office 


placing in the record, for his superiors 5 the advice, on pages 176 and 177, _ practice. 


to see, the fact that he has been slip- on “What It Takes To Win”. 


shod in his search. 


If the advice given in this book 


Chapters XI to XXI cover, in a_ represents the standard of morality 


Chapter X, on Interferences, con- sketchy manner, a variety of an- of practitioners before the Patent Of. 
tains valuable general information, cillary matters which an executive fice, it is understandable that the 
but it is marred by advice such as_ or engineer will be grateful to have name “patent attorney” or “patent 
that which counsels collusion be- called to his attention. The moral agent” might be malodorous. 


tween junior applicants in an inter- tone of these chapters is slightly 
ference, on page 176, and collusion better than the previous ones. 


Joun A. DIENNER 
Chicago, Illinois 


Notice to Members of Junior Bar Conference 
of Elections of Officers and Members of Council 


® Notice is hereby given that at the Annual Meeting of the 
Junior Bar Conference, to be held in New York, September 
17, 18, and 19, 1951, there will be elected a Chairman, Vice 
Chairman and Secretary, each for a térm of one year, a 
Member of the Executive Council from each of the First, 
Third, Fifth, Seventh, and Ninth Federal Judicial Circuits 
and the District of Columbia, and a Member-at-Large from 
the Fifth and Eighth Circuits, each for a term of two years. 
Additionally, there will be a special election for Member- 
at-Large of the Executive Council from the Ninth and Tenth 
Circuits for the term of one year. 

Pursuant to Section 4(B) of Article IV of the By-Laws, 
and the provisions of the Manual with respect to the new 
election procedure, notice is hereby given that members of 
the Junior Bar Conference may nominate candidates for 
the office of Chairman, Vice Chairman and Secretary, and 
for the office of Member of the Council from their respective 
Districts, by written petition, in each case, specifying the name 
of the person nominated and the office for which nominated, 
containing the names of at least twenty endorsers, which in the 
case of a Member of the Council must all be residents of the 
District of the person nominated. The petition shall state 
briefly a biographical sketch of the background and qualifica- 
tions of the candidate. A petition to be considered shall be 
submitted to the Chairman, Charles H. Burton, Munsey 
Building, Washington, D. C., not later than June 15, 1951. 
The Chairman shall cause to be published in the July issue 
of The Young Lawyer, the name and address, and, if possible, 
the brief biographical sketch of each person for whom a 
petition for the office of Chairman, Vice Chairman or Secre- 
tary, has been submitted, designating, in each instance, the 
office for which each petition has thus been submitted. 

At the first session of the Annual Meeting, the Chairman 
shall appoint a Nominating Committee in the manner spec- 
ified in the Manual regarding the new election procedure. 
The attention of the Members of the Council and State 
Chairmen is specifically called to this portion of the Manual, 
in order that its provisions might be carried out in as demo- 
cratic a manner as possible. At such first session the Chairman 
of the Conference shall deliver to the Chairman of the Nomi- 
nating Committee all petitions submitted pursuant to this 
notice. 

The Nominating Committee shall not nominate for the 
position of Chairman, Vice Chairman or secretary, any person 
for whom a petition has not been submitted as herein pro- 
vided, except that this provision shall not apply where no 
petition has been submitted on behalf of anyone in connec- 


454 American Bar Association Journal 


tion with the office in question. If a petition has been sub- 
mitted on behalf of anyone for the position of Chairman, 
Vice Chairman or Secretary, such person may be nominated 
by tlhe Nominating Committee for any of such offices, or as 
a Member of the Council for the particular Circuit or District 
of that candidate. 

The Nominating Committee shall consider the candidates 
proposed by each of said petitions, and, in the case of 
nominees as Members of the Council, shall receive the names 
of other candidates, and shall report its Council nominees 
at the same time and place and in the same manner that 
it reports the nominations for the officers of the Conference. 
Other nominations for the Council may be made from the 
floor following the report of the Nominating Committee, 
as may other nominations also be made for the offices of 
Chairman, Vice Chairman or Secretary. 

The election of the Members of the Council shall take 
place at the same time and place, and in the same manner, 
as the election of officers, immediately following the con- 
clusion of the second general session of the Annual Meeting, 
and shall be by written ballot. 

The terms of office of the officers and the Members-of- 
the-Council-at-Large from the Ninth and Tenth Circuits 
shall begin on January 1, 1952, and shall continue until 
December 31, 1952, or until their successors shall have been 
elected and qualified, and the terms of office of Council 
Members from the First, Third, Fifth, Seventh and Ninth 
Federal Judicial Circuits and the District of Columbia, and 
of the Members-at-Large from the Fifth and Eighth Circuits, 
shall begin on January 1, 1952, and shall continue until 
December 31, 1953, or until their successors shall have been 
elected and qualified. 

No person shall be elected as an officer or Member of the 
Council if he will, during his term of office, become ineligible 
for membership in the Conference. The membership of a 
Member of the Conference shall terminate at the end of the 
calendar year within which the member attains the age of 
thirty-six years, or upon his ceasing, prior to that time, to 
be a member of the American Bar Association. A person 
elected as a Member of the Council shall be, at the time of 
his nomination, a resident of the Council District for which 
he is chosen. No person shall be eligible for election as a 
Member of the Executive Council if he is then a member of 
the Council, and has been such a member for a period of 
three consecutive years or more. 

RicHarp H. BowERMAN 
Secretary, Junior Bar Conference 
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COMMERCE 
State Franchise Tax on Common 
Carriers Measured by Gross Receipts 
Apportioned To Length of Lines 
Within State Upheld Against Claim 
of Violation of Import-Export Clause 
of Constitution 
® Canton Railroad Company v. 
Rogan, 340 U. S. 511, 95 L. ed. Adv. 
Ops. 334, 71 S. Ct. 447, 19 U. S. Law 
Week 4130 (No. 96, decided Febru- 
ary 26, 1951.) 
® Western Maryland Railway Com- 
pany v. Rogan, 340 U. S. 520, 95 L. 
ed. Adv. Ops. 339, 71 S. Ct. 450, 19 
U. S. Law Week 4132. (No. 205, de- 
cided February 26, 1951.) 

In these cases the appellant com- 
mon carriers challenged the constitu- 
tionality of a franchise tax imposed 
by the State of Maryland measured 
by gross receipts of the companies 
apportioned to the length of their 
lines within the state. 

The Canton Railroad Company 
was a common carrier of freight oper- 
ating entirely within the City of Bal- 
timore. Its activities included switch- 
ing freight cars from piers in the 
Port of Baltimore to the lines of con- 
necting railroads, storage, wharfage 
and weighing of loaded freight cars. 
Much of the freight handled con- 
sisted of exports and imports from 
and ints the United States. Canton 
claimed that $705,957.21 of a total 
gross receipts for 1946 of $1,588,744.48 
was exempt from the franchise tax 
because it was derived from opera- 
tions in foreign commerce, citing the 
import-export clause of the Consti- 
tution. The Maryland Tax Commis- 
sion rejected this contention after a 
hearing, and its order was affirmed 
by the Baltimore Circuit Court and 
the Court of Appeals of Maryland. 

On appeal to the United States 
Supreme Court, Mr. Justice Doucias 
wrote the opinion of the Court af- 
firming. The tax in question was not 
a tax on goods but on the handling 
of goods at the port, he said. While 
an article may be an export and 
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immune from tax long before and 
after it reaches the port, he said, 
“when the tax is on activities con- 
nected with the export or import 
the range of immunity cannot be so 
wide”. The opinion concluded that 
any activity more remote than load- 
ing for export or unloading for im- 
port was not a part of the import or 
export process. 

With respect to the objection to 
the tax on the ground that interstate 
commerce was involved, he said: “It 
is settled that a nondiscriminatory 
gross receipts tax on an interstate 
enterprise may be sustained if fairly 
apportioned to the business done 
within the taxing state...and not 
reaching any activities carried on be- 
yond the borders of the state.” 

In No. 205, the facts were similar. 
Mr. Justice Doucias said that the 
opinion in No. 96 disposes of this 
case as well, adding that it illustrates 
“how wide a zone of tax immunity 
would be created” by a contrary de- 
cision, since No. 96 dealt only with 
the handling of exports and imports 
within a port, while here there is 
transportation of exports and im- 
ports to and from the port. 

The Cuter Justice took no part 
in the consideration or decision of 
these cases. 

Mr. Justice JACKSON wrote an opin- 
ion entitled in both cases in which 
Mr. Justice FRANKFURTER concurred. 
He said that he reserved judgment 
“in the belief that today’s decision 
of the Court may be found, upon 
consideration of matters not briefed 
or argued, to be untenable”. The 
concern written into the Constitu- 
tion about exports and imports is 
a “manifestation of a realistic recog: 
nition that a state or city with a 
safe harbor sits at a gateway with 
not only an inevitable natural advan- 
tage, but also a strategic one which 
may be exploited if not restrained”, 
he said. The policy of the Constitu- 
tion is to avoid such exploitation 


and to maintain free and equal ac- 


cess to foreign ports for inland areas. 


He observes that “If the constitu- 
tional policy can be avoided by 
shifting the tax from the exported 
article itself to some incident such 
as Carriage, unavoidable in the proc- 
ess of exportation, then the policy 
is a practical nullity. If these goods 
do constitute exports, Maryland’s 
tax is on the gross proceeds of their 
transportation and handling, not 
merely the profits therefrom, he says. 
This adds to the cost of their reach- 
ing ship-side and clearly constitutes 
an obstruction of the federal policy. 
He said he did not wish to express 
a final view on the matter since the 
effect of the federal policy on the 
validity of the tax was not advanced 
in the courts below nor before him. 

The cases were argued by John 
Henry Lewin for the appellant in 
No. 96, by William C. Purnell for 
the appellant in No. 205, and by 
Harrison L. Winter and Hall Ham- 
mond for appellees. 


COMMERCE 


Interstate Commerce Act Empowers 
Interstate Commerce Commission To 
Reserve Right To Modify Certificate 
of Convenience and Necessity and 
Such Reservation Permits Prohibition 
of Service of Motor Transport Com- 
panies Owned by Railroads Between 
Points Which Are Stations on Rail- 
road 


" United States v. Rock Island Mo- 
tor Transport Company, 340 U.S. 
419, 95 L. ed. Adv. Ops. 351, 71 S. Ct. 
382, 19 U.S. Law Week 4139. (No. 
25, decided February 26, 1951.) 

® United States v. Texas and Pacific 
Motor Transport Company, Regu- 
lar Common Carrier Conference of 
American Trucking Associations, 
Inc. v. Texas and Pacific Motor 
Transport Company, 340 U.S. 450, 
95 L. ed. Adv. Ops. 367, 71 S. Ct. 
422, 19 U. S. Law Week 4148. (Nos. 
38 and 39, decided February 26, 
1951.) 

These cases involved the power 
of the Interstate Commerce Com- 
mission to tighten restrictions on 
operations of motor-carrier affiliates 
of railroads. In No. 25, Rock Island 
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Motor ‘Transport Company, a sub- 
sidiary of the Chicago, Rock Island 
and Pacific Railway Company, held 
a certificate of convenience and ne- 
cessity for the operation of motor 
carrier service between certain 
points in Illinois, lowa and Nebras- 
ka. It had purchased its rights from 
the so-called White Line. The certi- 
ficate authorized service to and from 
intermediate points on the routes, 
which were also stations on the rail- 
road, but contained a clause stating 
that operations to and from the in- 
termediate points on the above-speci- 
fied routes were “subject to such 
further limitations, restrictions or 
modifications as we [the Interstate 
Commerce Commission] may find it 
necessary to impose or make in or- 
der to insure that the service shall 
be auxiliary or supplemental to the 
train service of The Chicago, Rock 
Island and Pacific Railway Company 
and shall not unduly restrain com- 
petition”. Transit had acquired from 
the holders of a certificate of conven- 
ience and necessity a second route 
between Atlantic, lowa, and Omaha, 
Nebraska. The Commission had is- 
sued no order for a certificate to 
Transit for this route. In each case, 
the Commission prohibited motor- 
carrier service between certain key 
points which were also stations on 
the railroad. 

The railroad and Transit in No. 
25 sought relief from these tightened 
restrictions from a three-judge dis- 
trict court. Relief was granted, the 
orders were cancelled and their en- 
forcement enjoined. Transit’s objec- 
tion was that the Commission's order 
changed or revoked part of Tran- 
sit’s operating authority previously 
granted without any failure on the 
company’s part to comply with any 
terms of the authority under which 
it functioned. It contended that such 
change violated Section 212(a) of 
the Interstate Commerce Act. The 
Commission took the position that 
there was no change or revocation 
of Transit’s authority to operate as 
a motor carrier. 

The opinion of the Supreme 
Court reversing was read by Mr. 
Justice Reep. The Interstate Com- 
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merce Act has given the Commission 
discretionary power to limit the 
authority granted by a certificate ot 
convenience and necessity, he said. 
If the Commission deems it useful 
in promoting competition, he said, 
it may require the railroad-affiliated 
motor carrier to perform only those 
services that are auxiliary and sup- 
plemental to the rail service. It is 
consonant with this power in the 
Commission, he continues, for it to 
reserve the right, when granting a 
certificate, to make further limita- 
tions, restrictions or modifications to 
insure that service remains auxiliary 
or supplemental. “Congress could 
not have expected the Commission 
to be able to determine once and 
for all the provisions essential to 
maintain the required balance” he 
said. “Such a reservation, of course, 
does not provide unfettered power 
in the Commission to change the 
certificate at will.” In this case, the 
conditions added by the Commission 
are not changes in or revocations of 
a certificate, he declared, but a 
carrying out of the reservation in 
the certificate. 

As for the imposition of the con- 
ditions on Transit’s second route 
Mr. Justice REEp says that the Com- 
mission’s order approving purchase 
of that route by Transit “has not 
the finality of a certificate but is 
rather only a tentative approach to 
the consummation of the purchase 
subject to changes in conditions and 
requirements”. The certificate is the 
final act that validates the oper- 
ation, he declared. “Until its form 
and content are fixed by delivery 
to the applicant, the power to frame 
it in accordance with statutory di- 
rections persists.” “A railroad pur- 
chaser does not necessarily receive 
all rights a certificate holder pos- 
sesses”, he said, so that Transit cani- 
not rely on its “grandfather clauses”, 
to establish any rights. Transit took 
its certificate and obtained approval 
of its acquisition to operate in aid 
of the railroad, he said, and it can- 
not argue that it has been deprived 
of property without due process by 
the modification. It had nothing of 
which it was deprived by the con- 





tested order. 

Nos. 38 and 39 raised substan- 
tially the same issue as No. 25. Mr. 
Justice Rerep’s opinion states the 
facts, which involved certificates of 
convenience and necessity that the 
Commission modified as provided 
for in reservations contained in the 
certificates and were identical in sub- 
stance with those in No. 25 except 
that these were certificates for new 
routes. The District Court enjoined 
enforcement of the Commission’s or- 
der on the theory that appellants’ 
operations were at all times auxiliary 
and supplemental and could not be 
restricted as attempted. Mr. Justice 
Reep declared that that issue was 
resolved in favor of the Government 
by the opinion in No. 25 in spite of 
the fact that the instant cases in- 
volved new, rather than purchased, 
routes. 

The appellants in these 
raised a further question, arguing 


cases 


that, as evidence was taken in the 
original application that resulted 
in the necessary finding for issuance 
of the certificates, changes in prac- 
tices could not now be made by the 
Commission without evidence that 
practices formerly permitted had 
been inconsistent with public inter- 
est and did unduly restrict competi- 
tion. Mr. Justice Reep said that a 
commission examiner had examined 
an official of the appellant as to the 
nature and extent of its operations. 
This evidence developed the fact 
that Transport operated both on 
motor carrier and rail rates in full 
competition with other motor car- 
riers, he said. “Thus there appears 
in the record adequate evidence of 
the circumstances of Transport’s op- 
erations”, he declared. 

Mr. Justice Brack, Mr. Justice 
Doucias, Mr. Justice JACKSON and 
Mr. Justice BurToN dissented in all 
three cases. 

The cases were argued by Daniel 
W. Knowlton for the United States 
in Nos. 25, 38 and 39; Harry E. 
Boe, Einar Viren, Ernest Porter and 
Burt F. Wisdom for the appellees 
in No. 25; Frank C. Brooks for the 
appellee in No. 39; and J. T. Suggs 
for the appellee in No. 38. 
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CONSTITUTIONAL LAW 


Corporation Doing Business Through 
Branch Office in Foreign State Can 
Avoid Local Taxes Only by Showing 
That Particular Transactions Are 
Dissociated From the Local Business 
and Are Interstate in Nature—Or 
ders Sent by Foreign State Customer 
to Home Office and Shipped fo Cus- 
tomer Meet This Test 

® Norton Company v. Department 
of Revenue of the State of Illinois, 
340 U. S. 534, 95 L. ed. Adv. Ops. 
329, 71 S. Ct. 377, 19 U. S. Law Week 
4128. (No. 133, decided February 
26, 1951.) 

The Norton Company, a Massa- 
chusetts corporation, manufactures 
and sells abrasive machines and sup- 
plies. It operates a branch office and 
warehouse in Chicago from which it 
makes local sales at retail. This case 
involves Illinois’ collection of an oc- 
cupation tax “upon persons engaged 
in the business of selling tangible 
personal property at retail in this 
State”’. 
of the tax is gross receipts.“The state 


The basis for computation 


Department of Revenue collected, 
under protest, the tax on Norton's 
entire gross income from sales to 
Illinois residents. The question was 
whether Illinois had exceeded the 
constitutional range of its taxing 
power by taxing all of petitioner’s 
Illinois-derived income. Norton con- 
ceded that direct sales of items car- 
ried in stock at the Chicago branch 
were subject to the tax, but it con- 
tended that sales resulting from or- 
ders received in Chicago for items 
not stocked there and forwarded to 
Massachusetts were interstate com- 
merce, not constitutionally subject 
to the tax. Some of these orders were 
consigned to the Chicago branch in 
carload lots and reconsigned there 
in the original packages to the cus- 
tomers, others were sent directly to 
the buyer from Massachusetts. The 
Illinois Supreme Court held that the 
presence of the local retail outlet, 
under the circumstances, was suffi- 
cient to attribute all income from 
Illinois sales to that outlet and render 
it all taxable. 

Speaking for the United States Su- 
preme Court, Mr. Justice JACKSON 
declared that when a corporation 


has gone into a state to do local 
business by state permission and has 
submitted itself to the taxing power 
of that state, it can avoid local taxes 
“only by showing that particular 
transactions are dissociated from the 
local business and interstate in na- 
ture”. Here, he said, in the light of 
all the evidence, the judgment was 
permissible in attributing to the Chi- 
cago branch income from all sales 
that utilized it either in receiving 
the order or distributing the goods. 
The only income not subject to this 
state tax, he declared, was that from 
orders sent directly to Massachusetts 
by the customer and shipped directly 
to the customer from Massachusetts. 
The judgment of the Illinois Su- 
preme Court was vacated and the 
cause remanded for further proceed- 
ings not inconsistent with his deci- 
sion. 

Mr. Justice REED wrote an opinion 
dissenting in part. He did not agree 
with the majority, he said, insofar 
as it held that orders forwarded by 
the Illinois branch to Massachusetts, 
filled in Massachusetts and shipped 
direct to the customer in Illinois 
were subject to the tax. In such sales, 
title passes in Massachusetts, he de- 
clared, and the transaction is inter- 
state. He would reverse the Illinois 
court insofar as it holds such trans- 
actions subject to the Illinois tax. 

Mr. Justice CLARK, joined by Mr. 
Justice BLack and Mr. Justice Douc- 
LAS, wrote an opinion dissenting in 
part. He would affirm the judgment 
of the Illinois Supreme Court in its 
entirety, he declared, including its 
holding that goods shipped directly 
to Illinois customers from Massa- 
chusetts on orders sent directly to 
Massachusetts by the customers were 
subject to the tax. He referred to the 
majority’s statement that petitioner 
had the burden of proving that such 
sales were immune and said that it 
had not met that burden. Norton's 
Chicago office is its “only source of 
customer relationship in Illinois”, 
he remarked; it is the sole means 
through which it can be reached with 
process by Illinois courts, it offers 
service to machines after sale and re- 
placements of machines that are de- 
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fective. This gave its Illinois opera- 
tion a local character, he declared. 
The case was argued by Joseph B. 
Brennan for the Norton Company, 
and by William C. Wines for the 
Illinois Department of Revenue. 


CONSTITUTIONAL LAW 


State Tax on Franchise of Foreign 
Corporation for Privilege of Doing 
Business Within State When Busi- 
ness Consists Solely of Interstate 
Commerce Held To Violate Com- 
merce Clause of United States Con- 
stitution 

® Spector Motor Service, Ine., v. 
O’Connor, 340 U.S. 602, 95 L. ed. 
Adv. Ops. 435, 71 S. Ct. 508, 19 U.S. 
Law Week 4183. (No. 132, decided 
March 26, 1951.) 

The Spector Motor Service, Inc., 
was a Missouri corporation engaged 
trucking. 
In this action it sought to enjoin 
collection of assessments and penal- 
ties levied against it under Con- 
necticut Corporation Business Tax 
Act of 1935, contending that the 
tax imposed by the Act did not 
apply to it and that, if it did, such 
application violated the commerce 


exclusively in interstate 


and due process clauses of the Unit- 
ed States Constitution. The Con- 
necticut Supreme Court of Errors 
described the tax as “a tax or ex- 
cise upon the franchise of corpo 
rations for the privilege of carrying 
on or doing business in the state, 
whether they are domestic or for- 
eign”. Spector’s business was solely 
interstate commerce. The tax was 
computed at a nondiscriminatory 
rate on that part of the corpo 
ration’s net income that was “reason- 
ably attributable to its business ac- 
tivities within the State”. 

Speaking for the Supreme Court, 
Mr. Justice Burton delivered an 
opinion holding the tax unconsti- 
tutional. It was not levied as com- 
pensation for the use of highways or 
collected in lieu of of an ad valorem 
property tax, he declared, nor was 
it a fee for inspection or a tax on 
sales or use. “The constitutional in- 
firmity of such a tax persists no mat- 
ter how fairly it is apportioned to 
the business done within the state” 
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he declared. He noted that his opin- 
ion was “not in conflict with the 
principle that, where a taxpayer is 
engaged both in intrastate and inter- 
state commerce, a state may tax the 
privilege of carrying on intrastate 
business and, within reasonable lim- 
its, may compute the amount of the 
charge by applying the tax rate to 
a fair proportion of the taxpayer's 
business done within the state, in- 
cluding both interstate and intra- 
state”. The flaw in the tax under 
consideration, he said, was that it 
attached solely to the franchise of the 
petitioner to do interstate business. 

Mr. Justice CLARK wrote a dissent- 
ing opinion in which he was joined 
by Mr. Justice Black and Mr. Jus- 
tice Doucias. He declared that “if 
appellant had 
an iota of activity which the Court 
would be willing to call ‘intrastate,’ 
Connecticut could have applied its 
tax to the company’s interstate busi- 


been engaged in 


ness in the precise form which it 
now seeks to employ. . . .” The tax 
is struck down simply 
Connecticut has verbally character- 


because 


ized it as a levy on the privilege of 
doing business within its borders, he 
observed, If the company made in- 
trastate deliveries, he said, its activ- 
ities differ 
only in that its trucks might use dif- 
ferent streets 
make different stops—the protection 
and services rendered by the state 


in Connecticut would 


and highways and 


would be the same. 

The case was argued by Cyril 
Coleman for the Spector Motor Serv- 
ice, and by Louis Weinstein for the 
respondent. 


CONSTITUTIONAL LAW 


Full Faith and Credit Must Be Given 
To Out-of-State Divorce Decree and 
It Cannot Be Collaterally Attacked 
by a Person Barred from Making a 
Collateral Attack in the Granting 
State 
® Johnson v. Muelberger, 340 U. S. 
581, 95 L. ed. Adv. Ops. 411, 71 S. 
Ct. 474, 19 U.S. Law Week 4177. 
(No. 296, decided March 12, 1951.) 
Eleanor Muelberger, as legatee, 
sought in this case to attack in New 
York the validity of her father’s 
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Florida divorce. She was the daugh- 
ter of his first marriage. After her 
mother’s death, her father remar- 
ried and he and his second wife 
established their residence, in New 
York. The second wife obtained a 
divorce in a Florida proceeding in 
which he appeared and contested 
the merits. It was undisputed that 
she did not comply with the juris- 
dictional ninety-day residential re- 
quirement, Two years later, the fa- 
ther married for a third time. In 
1945, he died, leaving a will in 
which he gave his entire estate to 
his daughter. The third wife filed 
notice of her election to take the 
widow’s statutory one-third share of 
the estate under New York law. The 
daughter contested and, after a trial, 
the New York Surrogate determined 
that she could not attack the third 
wife’s status as surviving spouse on 
the basis of the alleged invalidity 
of the second wife’s divorce because 
the divorce proceeding had been a 
contested one and “‘[s|ince the de 
cree is valid and final in the State of 
Florida, it is not subject to collateral 
attack in the courts of this state”. 
The Appellate Division affirmed, 
per curiam, but the New York Court 
of Appeals reversed, basing its hold- 
ing on its deduction from Florida 
cases that Florida law would allow 
a collateral attack on the Florida 
divorce decree since the daughtei 
was not a party in the divorce 
proceeding. 

The opinion of the Supreme 
Court was delivered by Mr. Justice 
Reep. He traced briefly the recent 
holdings of the Court as to the effect 
of the full faith and credit clause 
on out-of-state divorces, saying that 
‘‘a state by virtue of the clause must 
give full faith and credit to an out- 
of-state divorce by barring either 
party to that divorce who has been 
personally served or who has en- 
tered a personal appearance from 
collaterally attacking the decree. 
Such an attack is barred where the 
party attacking would not be per- 
mitted to make a collateral attack in 
the courts of the granting state.” 
Florida law does not permit a col- 
lateral attack here, he says, and ac- 





cordingly “New York cannot permit 
such an attack by reason of the full 
faith and credit clause”’. 

Mr. Justice FRANKFURTER dissent- 
ed, “substantially for the reasons 
given in the opinion of the New 
York Court of Appeals, 301 N.Y. 13, 
in light of the views expressed by 
him in Sherrer v. Sherrer and Coe 
v. Coe, 334 U.S. 343, 356”. 

Mr. Justice MINTON took no part 
in the consideration or decision of 
this case. 

Ihe case was argued by William 
FE. Leahy for Johnson, and by Sam 
Hammer for Muelberger. 


FEDERAL FOOD, DRUG AND 
COSMETIC ACT 


Product Plainly Labeled “Imitation 
Jam”, Resembling Real Jam in Taste 
and Appearance, Shipped in Inter- 
state Commerce, Held Not To Be 
‘“‘Misbranded” 


® Sixty-two Cases, More or Less, Each 
Containing Six Jars of Jam, Assorted 
Flavors v. United States, 340 U.S. 
593, 95 Leed. Adv. Ops. 443, 71 S. Ct. 
515, 19 U.S. Law Week 4187. (No. 
363, decided March 26, 1951.) 

Che United States sought to con- 
demn sixty-two cases of “Delicious 
Brand 
tured in Colorado and shipped to 
New Mexico. The regulation of the 
Federal Security Administrator, is- 


Imitation Jam” manufac- 


sued under the Federal, Food, Drug 
and Cosmetic Act, specifies that a 
fruit jam must contain “not less 
than 45 parts by weight” of the fruit 
ingredient. The product in question 
is composed of 55 per cent sugar, 25 
per cent fruit and 20 per cent pectin. 
The Government that 
the product was therefore mis- 
branded under Section 403 (g) of the 
Food, Drug and Cosmetic Act, 
which condemns as “misbranded” a 
product that “purports to be or is 


contended 


represented as a food” the ingre- 
dients of which the Administrator 
has standardized, if the product does 


not conform in all respects to the 
standards prescribed. Section 403 (c) 
of the Act directs that a food shall 
be deemed misbranded if it “is an 
imitation of another food, unless its 
label bears, in type of uniform size 
and prominence, the word ‘imita- 
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tion’ and, immediately thereafter, 
the name of the food imitated”’. 
The district judge found that the 
product in question did not meet the 
prescribed standards for fruit jam, 
that it 
every way fit for human consump 


was “wholesome” and “in 


tion”, that it had the taste and ap 
pearance of standardized jam, that 
similiar products were sold in re- 
sponse to telephone orders for 
“jams” and were served in restau- 
rants to people who had no oppor- 
tunity to learn the quality of what 
they received. There was no evi- 
dence of palming off. The trial 
judge concluded that the labels were 
substantially accurate and that, since 
the product purported to be only an 
imitation and complied with all 
requirements of Section 403(c), it 
could not be deemed to be “mis- 
branded”. 

The Court. of Appeals for the 
Fenth Circuit, reversing, held that, 
since the product closely resembled 
fruit jam and was used as a sub- 
stitute, it “purported” to be fruit 
deemed 
branded”, notwithstanding the fact 


jam and must be “mis- 
that it was duly labeled “imitation”. 

Mr. Justice FRANKFURTER wrote 
the opinion of the Supreme Court 
reversing. He said that, according to 
the Federal Food, Drug and Cos- 
metic Act, nothing could legally be 
“jam” after the Administrator had 
promulgated his standard unless it 
contained the specified ingredients 
in the prescribed proportions. The 
product here, he said, was not 
and could not be so labeled and 


“jam” 
then be introduced into interstate 
commerce. However, this product is 
sold as “imitation jam”, he continues, 
and Congress has left the meaning 
of that word to the understanding of 
ordinary English. There is no con- 
tention that the label in any way 
falls short of the requirements of 
Section 403 (c), he declares. He says 
that Section 403(g) was designed to 
protect the public from inferior 
foods resembling standard products 
but marketed under distinctive 
names. “The Government would 
have us hold that when the Admin- 
istrator standardizes the ingredients 


of a food, no imitation of that food 
can be marketed which contains an 
ingredient of the original and serves 
a similar purpose”, he stated. There 
is nothing in the act to show that 
Congress intended such a result, he 
concludes. 

Mr. Justice DouG as, joined by 
Mr. Justice BLack, wrote a short 
dissenting opinion. “The holding of 
the majority constrains us to say 
that petitioner’s ‘jam’ purports to 


be ‘jam’ when we read Section 403 


(g) and purports to be not ‘jam’ 
we read 


food when 


but another 
Section 403 (c) 
petitioner’s product did not purport 


he cays. “. . 2 2 


to be ‘jam’ petitioner would have 
no claim to press and the Govern- 
ment no objection to raise” he ob- 
served. 

The case was argued by Benjamin 
F. Stapleton, Jr., for petitioners, and 
by Robert L. Stern for the United 
States. 


LANDLORD AND TENANT 


Restitution of Rents Overcharged 
May Be Awarded Under Housing 
and Rent Act of 1947 Despite Ter- 
mination of Rent Control Before Suit 


SU/nited States v. Moore, 340 U.S. 
616, 95 L. ed. Adv. Ops. 431, 71 S. 
Ct. 524, 19 U.S. Law Week 4181. 
(No. 344, decided March 26, 1951.) 

This was an under the 
Housing and Rent Act of 1947 to 


action 


obtain damages for violation of the 
Act and restitution of overceiling 
rentals collected. Respondents were 
the City of Dallas, 
Texas, who had demanded and re 


landlords in 


ceived rents in excess of those al 
lowed by the applicable maximum 
The 
filed a complaint in the United States 
District Court on June 29, 1949, seek- 
ing a prohibitory injunction, res- 


rent regulation. Government 


titution of all overcharges, and stat- 
utory damages. Respondents moved 
to dismiss on the ground that rent 
control had been terminated in 
Dallas on June 23, 1949, six days 
prior to the filing of the complaint. 
It was contended that this termina- 
tion included all the remedial pro- 
visions of the Rent Control Act and 
that no saving clause was applicable. 
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Ihe District Court denied the mo- 
tion to dismiss and a trial to the 
court ended in judgment in favor of 
the Government for damages and 
restitution. The Court of Appeals 
for the Fifth Circuit reversed, hold- 
ing that the Government had a 
right of action solely for statutory 
damages, and remanded for new 
trial on that issue. It dismissed in- 
solar as the complaint sought in- 
junctive relief and restitution, hold- 
ing that restitution might be or- 
dered as ancillary to injunctive relief 
against violation, but that with the 
termination of controls and the con- 
sequent end of the right to an in- 
junction “there remained no pro- 
ceeding of which equity would have 
jurisdiction to which restitution 
could be adjunctive”. 

Mr. Justice CLark delivered the 
opinion of the Supreme Court re- 
versing. He cited Section 206 (b) of 
the Act, which provides that if, in 
the judgment of the Housing Ex- 
pediter, there is an actual or threat- 
ened violation of the Act or any 
regulation thereunder, “the United 
States may make application to any 

. court of competent jurisdiction 
for an order enjoining such acts or 
practices, or for an order enforcing 
compliance with such provision, 
and upon a showing that such per- 
son has engaged or is about to en- 
gage in any such acts or practices a 
permanent or temporary injunction, 
order 
granted without bond”. 
Mr. Justice CLARK said that, if this 
provision had been intended mere- 


restraining order, or other 


shall be 


ly to insure subsequent obedience 
to rent regulations, “it would have 
been unnecessary to authorize orders 
relief 
since the latter remedy is wholly 
adequate to secure prospective com- 


for other than _ injunctive 


pliance”’. 

In reply to the argument that the 
termination of controls ended the 
legal effect of the sections of the Act 
under which this action was begun, 
the opinion states that Section 204(f) 
of that Act provides for the survival 
of rights and incurred 
prior to the expiration of the Act. 

Mr. Justice Crark’s opinion dis- 


liabilities 
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misses respondents’ contention that 
trial of the proceeding as an action 
for equitable relief denied their 
right to jury trial, saying that no 
jury trial was demanded and, so 
far as the record showed, any such 
right had been waived. 

It was noted that the Cuier Jus- 
Tice and Mr. Justice DouGLas would 
have affirmed the judgment on the 
opinion of the Court of Appeals. 

Mr. Justice BLack and Mr, Jus- 
tice FRANKFURTER would 
affirmed the judgment of the Court 
of Appeals. 

The case was argued by James L. 
Morrisson for the petitioner, and by 
Frank Cusack for respondents. 


have 


MONOPOLIES 


Where Judgment of Guilt in Ante- 
cedent Criminal Antitrust Conspir- 
acy Case Did Not Necessarily Es- 
tablish Any Acts of Guilty Defendant 
Against Plaintiff, Criminal Judgment 
Was, in Subsequent Civil Case, 
Prima Facie Evidence Under Clayton 
Act Section 5 of Conspiracy and Its 
Effectuation But Not of Impact of 
Conspiracy on Plaintiff 

" Emich Motors Corporation v. 
General Motors Corporation, 340 
U. S. 558, 95 L. ed. Adv. Ops. 285, 
71 S. Ct. 408, 19 U. S. Law Week 
4119 (No. 209, decided February 
26, 1951.) 

This was a suit brought under 
Section 4 of the Clayton Act by peti- 
tioner, Emich Motors Corporation, 
against General Motors and its re- 
lated finance company, General Mo- 
tors Acceptance Corporation, to re- 
cover treble damages for injuries 
allegedly suffered by reason of a 
conspiracy in restraint of trade in 
violation of the Sherman Act. Peti- 
tioner alleged that its franchise as a 
General Motors dealer had been 
cancelled pursuant to such a con- 
spiracy. Respondents had previously 
been convicted on an indictment 
charging them with conspiracy in re- 
straint of trade. In the instant case, 
Emich Motors was permitted to in- 
troduce the criminal indictment, the 
verdict and judgment as evidence 
under Section 5 of the Clayton Act: 


“A final judgment or decree rend- 
ered in any criminal prosecution . . . 
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brought by or on behalf of the 
United States under the antitrust 
laws to the effect that a defendant 
has violated said laws shall be prima 
facie evidence against such defend- 
ant in any suit or proceeding brought 
by any other party against such de- 
fendant under said laws as to all mat- 
ters respecting which said judgment 
or decree would be an estoppel as be- 
tween the parties thereto .. .”. The 
jury returned a verdict in favor of 
Emich Motors resulting in a judg- 
ment for $1,236,000 treble damages. 

The Court of Appeals for the Sev- 
enth Circuit reversed, criticizing the 
use of the indictment as an exhibit 
to the complaint. The Court of Ap- 
peals held that it was serious error to 
send the indictment as an exhibit to 
the jury and for the trial judge to in- 
struct that the jury “could look to it 
[the indictment] to ascertain the 
means and the acts committed in 
furtherance of the conspiracy”, since 
it was unnecessary “for the Govern- 
ment to prove ... any of the acts or 
means, except for the purpose of es- 
tablishing venue, in order for the 
jury in the criminal proceeding to 
find defendants guilty”. 

The Supreme Court granted certi- 
orari to determine “whether the 
Court of Appeals erred in construing 
Section 5 of the Clayton Act... as 
not permitting: (a) the admission in 
the instant case of the indictment in 
the antecedent criminal case against 
respondents, nor (b) the judgment 
therein to be used as evidence that 
the conspiracy of which respondents 
had been convicted occasioned Emich 
Motors’ cancellation”. 

Mr. Justice CLarK delivered the 
opinion of the Supreme Court. He 
pointed out that five different views 
were before it: (1) petitioner’s view 
that the judgment was prima facie 
evidence that the franchise was can- 
celled pursuant to the conspiracy 
and that the entire criminal record 
was admissible, (2) the trial court’s 
view which differed only in exclud- 
ing the criminal testimony, (3) the 
view of the United States as amicus 
curiae that the judgment was prima 
facie evidence of the conspiracy and 
such acts in its performance as the 





criminal jury had necessarily found 
to have occurred and that the crimi- 
nal pleadings might be submitted to 
the jury in the civil case, (4) the 
view of the Court of Appeals that 
the criminal judgment was evidence 
only of the conspiracy and none of 
the record should be exhibited to the 
jury and (5) respondents’ conten- 
tion that, since it was unnecessary in 
the criminal case to find perform- 
ance of all of the acts charged, it was 
impossible to determine which of 
the acts charged were performed and 
consequently the judgment had no 
relevance. 

The Supreme Court reversed both 
judgments and remanded the cause 
to the District Court for further pro- 
ceedings in accordance with its 
opinion. It was held that the crimi- 
nal judgment was not prima facie 
evidence that the franchise was can- 
celled pursuant to a conspiracy but 
was prima facie evidence of the con- 
spiracy and its effectuation by co- 
ercing dealers to use G.M.A.C., Mr. 
Justice CLARK saying: “We are, there- 
fore, of opinion that the criminal 
judgment was prima facie evidence 
of the general conspiracy for the pur- 
pose of monopolizing the financing 
of General Motors cars, and also of 
its effectuation by coercing General 
Motors dealers to use G.M.A.C. To 
establish their prima facie case it 
therefore was necessary for petition- 
ers only to introduce, in addition to 
the criminal judgment, evidence of 
the impact of the conspiracy on 
them, such as the cancellation of 
their franchises and the purpose of 
General Motors in cancelling them, 
and evidence of any resulting dam- 
ages. From this it follows that the 
Court of Appeals was in error when 
it held that the judgment was prima 
facie evidence only of a conspiracy 
by respondents.” 

With respect to the duty of the 
trial judge the Court said: “He is 
not precluded from resorting to such 
portions of the record, including the 
pleadings and judgment, in the ante- 
cedent case as he may find necessary 
or appropriate to use in presenting 
to the jury a clear picture of the is- 
sues decided there and relevant to 
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the case on trial. [Citing a case.] 
\ similar discretion must be exer- 
cised in approving the attachment 
of a copy of the indictment as an 
exhibit to the complaint. 

“In the trial judge 
should (1) examine the record of the 
antecedent case to determine the 
issues decided by the judgment; (2) 
in his instructions to the jury re- 
construct that case in the manner 
and to the extent he deems neces- 
sary to acquaint the jury fully with 


summary 


the issues determined therein; and 
(3) explain the scope and effect of 
the former judgment on the case at 
trial.” 

Mr. Justice MINTON took no part 
in the consideration or decision in 
this case. 

The case was argued by Anthony 
Bradley Eben for Emich Motors, 
and by Ferris E. Hurd for General 
Motors. 


UNITED STATES 


Federal Tort Claims Act Permits 
United States To Be Impleaded as 
Third-Party Defendant To Answer 
Claim for Contribution as Joint 
Tortfeasor 
® United States v. Yellow Cab Com- 
pany, Capital Transit Company v. 
United States, 340 U. S. 543, 95 L. 
ed. Adv. Ops. 321, 71 S. Ct. 399, 19 
U. §. Law Week 4123. (Nos. 218 
and 204, decided February 26, 1951.) 
In No. 218, four passengers in- 
jured in a collision between a taxi- 
cab and a United States mail truck 
sued the Yellow Cab Company in a 
federal court, claiming diversity of 
citizenship and charging negligence 
on the part of the cab driver. By 
leave of court, the company im- 
pleaded the United States as a third- 
party defendant, charging that the 
negligence of the mail truck driver 
made the United States liable for all 
or part of the passenger’s claims 
against the company. The court de- 
nied a motion by the United States 
to dismiss on the ground that the 
Federal Tort Claims Act does not 
authorize suits against the Govern- 
ment on derivative claims. The case 
was tried without a jury and judg- 
ments were rendered against the 
Yellow Cab Company for $7,800, 


and in its favor against the United 
the 
amounts the passengers. 
The Court of Appeals for the Third 
Circuit affirmed denial of a motion 


States for one-half several 


awarded 


to set aside the judgments. 

No. 204 
which a passenger aboard a Capital 
Transit streetcar was injured in a 
collision between the car and a truck 


was a similar case in 


driven by a soldier acting within the 
scope of his duties. Capital Transit 
impleaded the United States as a 
third-party defendant by leave of 
court. Later the third-party com- 
plaint was dismissed by the court on 
motion of the United States on the 
ground that it failed to state a 
claim on which relief could be grant- 
ed against the United States. The 
Court of Appeals for the District 
of Columbia Circuit affirmed. 

On writ of certiorari before the 
Supreme Court, Mr. Justice BurTON 
delivered the opinion of the Court 
affirming the judgment of the Court 
of Appeals for the Third Circuit and 
reversing the Court of Appeals for 
the District of Columbia Circuit. 
He declared that in No. 218, the 
court below had concluded that un- 
der Pennsylvania law a private in- 
dividual would be liable to his joint 
tortfeasor for contribution; and that 
the United States, through the Fed- 
eral Tort Claims Act, had consented 
to be sued and would be liable under 
the same circumstances and to the 
same extent. In No. 204, he observed 
that, while the 
that the United States could not be 


court had decided 
impleaded as a third-party defend- 
ant, it refrained from deciding 
whether the Government could be 


sued separately by Capital Transit. 
the Government's 
argument that it could not be sued 
for contribution as a joint tortfeasor, 


In answer to 


even in a separate action, Mr. Justice 
Burton said that the Federal Tort 
Claims Act waives the Government’s 
immunity from suit “in sweeping 
language”. The Act merely substi- 
tutes judgment of the district courts 
for private relief acts of Congress to 
compensate for injuries caused by 
negligence or wrongful acts of em- 
ployees of the Government, he said. 
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With such a clearly defined breadth 
of purpose toward increasing the 
scope of waiver by the United States 
of its immunity from suit, it would 
be “inconsistent to whittle it down 
by refinements”, he said. A claim 
for contribution from a private joint 
tortfeasor could be enforced by the 
Government, he said, and it is “fair 
that this should work both ways”. 

As for the contention that the Gov- 
ernment could not be sued as a third- 
party defendant, even though it 
could be sued separately, Mr. Justice 
Burton says that there is nothing in 
the rights and obligations of joint 
tortfeasors to require such a distinc- 
tion. The Federal Tort Claims Act 
expressly makes the Federal Rules 
of Civil Procedure applicable and 
Rule 14 provides for third-party 
practice, he declares. The proce- 
dural problems suggested by the Gov- 
ernment, based on the fact that a 
plantiff may insist on a jury trial of 
his claim against the defendant, al- 
though the defendant has no right 
under the Federal Tort Claims Act 
to submit to the jury his claims over 
against the United States, are not 
insurmountable, he says. 

The cases were argued by Frank 
F. Roberson for Capital Transit, by 
Bernard G. Segal for the Yellow Cab 
Company, and by James L. Morris- 
son for the United States. 


WORKMEN'S COMPENSATION 
Test of Liability for Injuries Under 
Longshoremen's and Harbor 
Worker's Act Is Whether Obligation 
or Condition of Employment Creates 
Zone of Special Danger Out of 
Which Injury Arose 
®0’Leary v. Brown-Pacific-Maxon, 
Inc., 340 U.S. 504, 95 L. ed. Adv. 
Ops. 341, 71 S. Ct. 470, 19 U.S. Law 
Week 4138. (No. 267, decided Febru- 
ary 26, 1951.) 

Here the Supreme Court upheld 
an award of compensation made un- 
der the Longshoremen’s and Harbor 
Worker’s Compensation Act, 44 
Stat. 1424, 33 U.S.C. § 901. The 
award was made on a claim growing 
out of the accidental death of an 
employee of Brown-Pacific-Maxon, 
Inc., a government contractor oper- 
ating on the island of Guam. One 
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Valak, an employee of Brown-Pa- 
cific-Maxon, Inc., was drowned 
when he plunged into the sea to 
rescue two men standing on reefs 
near the island, signaling for help. 
Valak had been spending the after- 
noon at the company’s recreation 
center and was waiting for a com- 
pany bus to take him from the area 
when he made the rescue attempt. 
The part of the sea into which he 
dived was so dangerous for swim- 
mers that its use was forbidden and 
signs to that effect had been posted. 
O'Leary, the Deputy Commissioner 
for the Fourteenth Compensation 
District, awarded a death benefit 
of $9.38 a week to Valak’s depend- 
ent mother, finding as a fact that 
“at the time of his drowning and 
death the deceased was using the 
recreational facilities sponsored and 
made available by the employer for 
the use of its employees and such 
participation by the deceased was 
an incident of his employment, 
and that his drowning and death 
arose out of and in the course of 
said employment”. The District 
Court held that there was sufficient 
evidence to sustain the award. The 
Court of Appeals for the Ninth 
Circuit reversed, concluding that 


Survey of Metropolitan 

Courts 

(Continued from page 445) 
Recorder’s Court and the Circuit 
Court as to criminal nonsupport 
cases which result in divorce peti- 
tions, and between Circuit Court or 
Recorder’s Court and Juvenile Court 
with regard to the handling of chil- 
dren whose parents are divorced or 
under the jurisdiction of the crim- 
inal tribunal for some criminal act 
involving the child, are extensively 
dealt with. The lack of co-operation 
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“The lethal currents were not a part 
of the recreational facilities supplied 
by the employer and the swimming 
in them for the rescue of an un- 
known man was not recreation. It 
entirely disconnected 
from any use for which the recre- 


was an act 


ational camp was provided and not 
in the course of Valak’s employ- 
ment.” 

The opinion of the Supreme 
Court was delivered by Mr. Justice 
FRANKFURTER. The Longshoremen’s 
and Harbor Workers’ Act authorizes 
payment of compensation for “‘acci- 
dental injury or death arising out of 
and in the course of employment”, 
he said. The Court of Appeals’ 
view that this standard precluded 
an award in this case was “too re- 
stricted an 
Act”, he said. Workmen’s compen- 
sation is not confined by common- 


interpretation of the 


law concepts of scope of employ- 
ment, he continued, nor is the test 
of recovery “a causal relation be- 
tween the nature of employment of 
the injured person and the acci- 
dent”. It is not necessary that “the 
employee be engaged at the time 
of the injury in activity of benefit to 
his employer”, he observed. “All 
that is required is that the ‘obli- 


among these courts is particularly 
striking and indicates a pressing need 
for the development of an over-all 
plan for integrating the courts with- 
in the Detroit metropolitan district. 

Almost equally striking is the 
duplication and confusion between 
public agencies dealing with family 
casework, on the one hand, and child 
care and court administrative agen- 
cies supervising “social problem” 
cases, on the other. An example is 
cited in which half a dozen case 
workers, some from courts and some 


gations or 
ment create the ‘zone of special 


conditions’ of employ- 


danger’ out of which the injury 
arose”. Rescue attempts such as this 
are not necessarily excluded from 
the coverage of the Act, he said. 
The Court are satisfied that th 
evidence supports the Commission's 
findings here, he concluded. 

Mr. Justice MINTON wrote a dis- 
senting opinion in which Mr. Jus- 
tice JACKSON and Mr. Justice Bur- 
TON joined. He said that the Deputy 
Commissioner’s finding that the de- 
ceased was using the recreational 
facilities sponsored by the employer 
and that such use was an incident 
of his employment was “false and 
has no scintilla of evidence or in- 
ference to support it”. “There can 
be no inference of liability here 
unless liability follows from the 
mere relationship of employer and 
employee.” He called the attempted 
rescue “an isolated, voluntary act 
of bravery . . . in no manner 
arising out of or in the course of his 
employment”. He declares that the 
employer is held to be liable in this 
case “because he is an employer”. 


The case was argued by Morton 


Hollander for petitioner, and by 
Edward S. Franklin for respondent. 


from public agencies, were all at- 
tempting to rehabilitate the same 
family. 

The objective of the Judicial Ad- 
ministration Section has not been 
achieved by this survey, confined as 
it has been to a single area. To 
demonstrate the nature and extent 
of the metropolitan court problem 
as such, it will be necessary to know 
and compare the structural and fac- 
tual patterns in several areas. Such 
further projects are now being 
planned. 
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Courts, Departments and Agencies 





Army and Navy . . . Selective Service 
Regulations amendment under 
which medical school, graduate school 
and college students may be deferred. 
® Executive Order No. 10230, March 
31, 1951, Code of Federal Regula- 
tions, Tit. 32, Ch. XVI, §1622.10 (16 
Fed. Reg. 2905). 

Publication is made in the Federal 
Register of April 4, 1951, of amend- 
ment of the Selective Service Regu- 
lations to permit the classification of 
a registrant as engaged in activity 
necessary to the maintenance of the 
national health, safety or interest 
(1) if he has been accepted for admis- 
sion to or is a student in a profession- 
al school of medicine, dentistry, 
veterinary medicine, osteopathy or 
optometry (2) if he is a full-time 
(3) if he has 
been accepted for admission to a 


graduate student or 


college or graduate school or has 
entered upon and is satisfactorily 
pursuing a full-time course of in- 
struction in a college, and if he has 


either maintained a required scho- 


lastic standing, or has attained on a 
qualification test a score, or both, to 
be prescribed by the Director of 
Selective Service with the approval 
of the President. 
Attorney and Client . . . disbarment 

. attorney allowed to collect for 
services rendered in personal injury 
suit before disbarment when reasons 
for disbarment were unconnected with 
suit, 


® Stein v. Shaw, N. J. Sup. Ct. 
March 20, 1951, Vanderbilt, Ch. J. 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 


(Digested in 19 U. S. 
2430, March 27, 1951) 
The issue in this case was whether 


Law Week 


a lawyer who was disbarred while 
prosecuting a personal injury action 
undertaken on a contingent fee basis 
could recover the reasonable value 
of the services rendered prior to his 
disbarment. Chief Justice Vander- 
bilt, speaking for the Court, ruled 
that, while the inability to perform 
discharged the express contract be- 
tween the attorney and his client, a 
recovery in quasi-contract was pos- 
sible, the express contract limiting 
the amount of recovery in quasi-con- 
tract. If an attorney’s unprofessional 
conduct has not affected the suit the 
client would be unjustly enriched by 
a failure of the attorney’s action for 
compensation. Furthermore, a con 
trary decision would result in retro- 
active punishment of an economic 
nature unrelated to the disciplinary 
action of disbarment proceedings. 
Committees on ethics and grievances 
should “the 
extent of the attorney’s pending busi- 


not have to consider 


value there- 
of”. The Court stated: “To bring 


ness and the monetary 


economic considerations into dis- 


ciplinary proceedings would not 
only needlessly complicate them, but 
would in many instances serve to de- 
feat the essential purpose thereof.” 

Justice Wachenfeld, dissenting, re- 
lied on the reasoning of Jn re Wood- 
worth, 15 Fed. Supp. 291, aff'd. 85 
F. (2d) 50, cited by the majority, 
but not followed. He believed that, 
even though the attorney’s wrongful 
act was unrelated to the particular 
case, compensation should not be 
given when “[h]is inability to com- 
plete his contract has been brought 
about by 


his own wrongful con- 


duct”. 


Constitutional Law . 
and political rights . 


. . personal, civil 
. . University of 


North Carolina directed to admit qual- 
ified Negro applicants to its school of 
law since the state Negro law school 
is inferior to the white. 
® McKissick et al. v. Charmichael 
et al., C. A. 4th, March 27, 1951, 
Soper, C. J. (Digested in 19 U. S. 
Law Week 2468, April 4, 1951). 
Reversing the judgment of the 
United States District Court for the 
Middle District of North Carolina 
(see 36 A. B. A. J. 1029, December, 
1950 and 37 A. B. A. J. 378, May, 
1951), the Court of Appeals for the 
Fourth Circuit held that the law 
school for Negroes established by the 
State of North Carolina does not of- 
fer Negro students the same advan- 
tages that they would receive from 
attendance at the white school; and 
thus that the segregation violates the 
equal protection clause of the Four- 
teenth Amendment. A comparison of 
the University of North Carolina Law 
School (hereinafter called the Uni- 
versity) and the law school for Ne- 
groes, North Carolina College (here- 
inafter called the College), revealed 
substantial differences. The ten 
members of the University’s faculty 
all had had at least ten years’ experi- 
ence in teaching law, received yearly 
salaries ranging from $6740 to $8500 
if a full professor and amounting to 
$4500 if an assistant professor, served 
as advisers to the North Carolina 
legislative commissions and contrib- 
uted legal articles to the North Caro- 
lina Law Review and other leading 
law reviews. On the other hand, only 
the Dean of the College had had 
ten years’ experience teaching law, 
of the five faculty members, two re- 
ceived $4600, two $5040 and one 
$7000 per annum, and none of them 
had published any legal writing. 
Negro students since the last war 
had not participated in the activities 
of the North Carolina Law Review 
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although they were allowed to con- 
tribute. Both schools were accredited 
by the North Carolina Board of 
Law Examiners and the American 
Bar Association and membership was 
expected for the College in the As- 
sociation of American Law Schools 
but because of the smaller faculty 
the teachers at the College were re- 
quired to teach a great variety of 
courses and did not have the oppor- 
tunity to attain an especial degree 
of knowledge in any particular sub- 
ject. The Court concludes: “These 
undisputed facts furnish abundant 
support for the opinion freely ex- 
pressed by witnesses of outstanding 
experience and eminence in the law 
school field that the faculty of the 
University is superior to that of the 
College.” 

It was argued that white people 
were ordinarily not the clients of 
colored lawyers, but the court re- 
plied that success in the field of law 
required ability to understand hu- 
man relationships as well as a mastery 
of the body of legal knowledge and 
that this ability could be better ac- 
quired by association with the 280 
students of the University who “rep- 
resent a cross section of the white 
people of the State who constitute 
74 per cent of its population”. Judge 
Soper states: “It has been said that 
the heart of legal education is found 
in discussion with one’s associates.” 
He finally points out that while 
North Carolina is sincere in its de- 
sire to provide higher education for 
Negroes, as evidenced by its volun- 
tary establishment of the colored law 
school and spending $1460 yearly 
for each student in that school in 
contrast to the $416 spent on each 
student in the white law school, this 
effort only “serves to emphasize the 
great difficulty and expense involved 
in establishing equivalent schools in 
the higher reaches of the educational 
field rather than to show substantial 
equality in the present instance. The 
situation differs in circumstance but 
not in principle from the decision in 
Sweatt v. Painter, 339 U.S. 629... .” 


Corporations . . . revocation of charter 
. . in libeling Negroes in violation of 
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‘ 


criminal statute corporation ‘exercises 
powers not conferred by law'’ despite 
charter purpose to educate as to cus- 


toms and social standards. 


= People of the State of Illinois v. 
The White Circle League of Amer- 
ica, Ill. Sup. Ct., March 22, 1951, 
Gunn, J. 

A proceeding in the nature of quo 
warranto was brought by the People 
of the State of Illinois to oust The 
White Circle League of America, a 
nonprofit corporation, of its right 
to exercise a corporate franchise. The 
White Circle’s purpose was to edu- 
cate its members as to “customs, civic 
and social standards and charitable 
purposes. . . . ” However, the Peo- 
ple’s complaint alleged that ‘the 
White Circle disseminated “scurril- 
ous and inflammatory attacks upon 
the Negro race in and about the city 
of Chicago” which were designed to 
arouse hatred for Negroes as a class. 
The Illinois Supreme Court had 
previously found a director of the 
corporation guilty of violating one 
of the statutes of the State of Illinois 
in People v. Beauharnais, No. 31719, 
January Term. Judgment .on the 
pleadings was given for plaintiff in 
the Circuit Court of Cook County in 
the present case. The White Circle, 
in its answer to the complaint, had 
admitted the acts charged, attempt- 
ing to justify its conduct, inter alia, 
as an exercise of the constitutional 
right of free speech. 

The Court held that the constitu- 
tional right of free speech was not 
involved in the case, nor, as the Peo- 
ple charged, was it a matter of wheth- 
er the corporation had contravened 
public policy. Section 1, Ill. Rev. 
Stat. 1949, c. 112, Par. 9, provides 
that quo warranto proceedings may 
be brought if “(e) Any corporation 
does or omits to do any act which 
amounts to a surrender or forfeiture 
of its rights and privileges as a cor- 
poration, or exercises powers not 
conferred by law”. Since the matter 
disseminated violated “several stat- 
utory provisions” the Court stated 
the issue as follows: “The question is 
therefore squarely presented whether 
the persistent violation of a criminal 


law by a corporation amounts to the 
‘exercise of powers not conferred by 
law,’ which justifies the annulment 
of its charter by a quo warranto pro- 
ceeding.” Answering its own ques- 
tion, a unanimous Court ruled that, 
in publication and dissemination of 
libelous, scandalous or incendiary 
matter as part of a corporation’s 
authorized purpose to educate as to 
customs and social standards, the cor 
poration exercised powers not con- 
ferred by law. Although the People 
might proceed criminally for viola- 
tion of the statute law, they might 
also use a civil action in quo war- 
ranto to oust the corporation of its 
charter. The Court stated: “The 
claim that the sole remedy of the 
People in cases of this kind is crim- 
inal prosecution is without merit.” 

Imposition of a fine not to exceed 
$25,000 is provided for by the statute 
relating to quo warranto (Ill. Rev. 
Stat. 1949, c. 112, Par. 14), as well 
as ouster, but the Court held that 
only a substantial fine would deter 
the corporation from its illegal ac- 
tivities and such a fine it could not 
pay. 


Courts . . . district in which action must 
be brought . . . jurisdiction of infor- 
mation of libel actions is in territory 
where articles are seized . . . transfer 
of action by consent ineffective. 


= Fettig Canning Company v. Steck- 
ler, Judge of the United States 
District Court for the Southern 
District of Indiana, C.A. 7th, March 
21, 1951, Major, Ch. J. (Digested in 
19 U.S. Law Week 2448, April 3, 
1951). 

A petition of mandamus, directed 
to a judge of the United States Dis- 
trict Court for the Southern District 
of Indiana, to show cause why he 
should not retain jurisdiction of an 
information of libel action instituted 
under §334 of the Federal Food, 
Drug and Cosmetic Act was dismissed 
since he had properly remanded the 
case to the District Court for the 
Eastern District of Missouri. The li- 
beled articles were seized by the Gov- 
ernment within the jurisdiction of 
the Missouri district court, but the 
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claimant of the seized articles and 
the United States District Attorney 
for the Missouri District had agreed 
to transfer the action to the Southern 
District of Indiana, whence the goods 
had originally been shipped. Claim- 
ant contended that under 28 U.S.C. 
$1404 (a) providing: ‘For the con- 
venience of parties and witnesses, 
in the interest of justice, a district 
court may transfer any civil action 
to any division 
where it might have been brought’, 


other district or 
the place of trial might have been in 
any district where the goods could 
have been seized. This could have 
occured either at the place of ship- 
ment, Indiana, or at any other time 
thereafter as the goods traveled to 
Missouri. The Court noted, however, 
that §334 (a) specifically provides that 
libel actions are to be instituted “in 
any district court of the United States 
within the jurisdiction of which the 
article is found” and so held that ju- 
risdiction could be acquired only by 
the Missouri district court in whose 
territory the articles were seized. The 
Court stated: “Congress has not seen 
fit to make jurisdiction dependent 
upon where the seizure might have 
taken place but has expressly con- 
ferred jurisdiction upon the court 
of the District wherein the articles 
are found.” 

The agreement to transfer was 
held ineffective since the matter was 


one of jurisdiction rather than 
venue. 
Labor Law . . . Nationa! Labor Rela- 


tions Act . . . elections ordered in 
single craft unit of employees of an 
associated group of employers in the 
building construction industry . . . con- 
sistency requires the NLRB to assume 
jurisdiction of certification cases in the 
construction industry since it has al- 
ready asserted jurisdiction of unfair 
labor practice cases there. 


®Jn re The Plumbing Contractors 
Association of Baltimore, Md., Inc., 
et al., and United Association of 
Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry 
of the U.S. and Canada, Local No. 
48, AFL, Cases Nos. 5-RC-94, 95, 96, 
700, NLRB, April 2, 1951. 


® In re Plumbing and Heating Con- 
tractors Association of Olean, N.Y., 
and Local Union 500 of The United 
Association of Journeymen and Ap- 
prentices of the Plumbing and Pipe 
Fitting Industry of the U. S. and 
Canada, AFL, Case No. 3-UA-626 
NLRB, April 2, 1951. 

An election to determine whether 
the plumbers, plumbers’ apprentices, 
and gasfitters employed by members 
of The Plumbing Contractors Asso- 
ciation of Baltimore, Maryland, Inc., 
desire to be represented, for purposes 
of collective bargaining, by the 
United Association of Journeymen 
and Apprentices of the United States 
and Canada, Local No. 48, AFL, has 
been ordered by the National Labor 
Relations Board. Also ordered was 
a union-shop authorization election 
for plumbers, steamfitters and their 
apprentices employed by members of 
the Plumbing and Heating Contrac- 
tors Association of Olean, New York. 
In the decision the Board an- 
nounced that it was here “for the 
first time confronted with the ques- 
tion of whether it should direct an 
election in a proposed single craft 
unit of employees employed in 
the actual construction operations”. 
Eight American Federation of Labor 
international unions in the building 
construction industry opposed the 
conduct of the elections because they 
argued that if jurisdiction was 
asserted a flood of election petitions 
would be started from other unions 
in the industry. However, the Board 
held, it is for Congress to determine 
the desirability of excluding the 
industry from the election provisions 
and certification procedure provided 
for in the National Labor Relations 
Act. The Board does not have dis- 
cretion to afford special treatment to 
this particular industry. In the past 
jurisdiction was asserted for the 
purpose of preventing unfair labor 
practices from arising in the indus- 
try and it would be inequitable to 
refuse the petitioning labor organi- 
zation the advantages accruing from 


the certification procedure. The 


Board said: “We do not believe that 
Congress intended that in this in- 
dustry the Board would wield the 
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sword given it by the Act, but that 
labor organizations desiring it should 
be denied the shield of the Act. We 
believe, rather, that in providing 
that certain benefits would flow from 
certification, Congress intended that 
the shield should go with the sword, 
and that the Board should to this 
end assert jurisdiction in representa- 
tion and union-security authoriza- 
tion cases to the same extent and on 
the same basis as in unfair labor 
practice cases.” 

The eight unions also contended 
that the success of the privately 
organized National Joint Board fon 
Settlement of Jurisdictional Disputes 
in the Building and Construction 
Industry in settling jurisdictional 
disputes voluntarily submitted to it 
by employers and unions would be 
impaired. The Board replied that 
this decision was not a jurisdictional 
award and would not prevent em- 
ployers from determining the con- 
tent of their employees’ work assign- 
ments so that the Joint Board's pow- 
ers in this area had not been affected. 


Monopolies . . . interstate commerce 
. . . civil action under Sherman Act 
dismissed because violation did not 
result in damage to plaintiffs . . . ac- 
tion under Clayton and Robinson-Pat- 
man Acts dismissed because violations 
did not occur ‘‘in the course of [inter- 
state] commerce”. 


= Myers et al. v. Shell Oil Company, 
U.S.D.C. $.D. Calif., April 5, 1951, 
Carter, D.J. (Digested in 19 USS. 
Law Week 2477, April 17, 1951). 
Operators of gasoline service sta- 
tions located in Los Angeles brought 
an action for treble damages against 
the oil company with which they had 
exclusive dealing contracts, but the 
Court, after examining plaintiffs’ 
complaint and defendant's affidavits, 
granted defendant's motion for sum- 
mary judgment. The action was 
based on § § | and 2 of the Sherman 
Antitrust Act (15 U.S.C. §§ 1 and 
2), § 2 of the Clayton Act, as amended 
by the Robinson-Patman Act (15 
U.S.C. § 13), and §3 of the Robin- 
son-Patman Act (15 U.S.C. § 13a). 
The operators alleged that the con- 
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tracts deprived them of the right to 
purchase 
prices determined by free competi- 
tion among the producers and this 


petroleum products at 


conduct had affected gasoline prices 
throughout the Western states area. 
Prices in that area are determined by 
adding to the Los Angeles gasoline 
price the transportation charges to 
the point of distribution. Accepting 
these statements as true, the Court 
nevertheless failed to find the neces- 
sary causal connection between de- 
fendant’s violation of the Sherman 
Act and plaintiffs’ injury. It said: 
“Plaintiffs have alleged no facts... 
from which it can be determined that 
plaintiffs have been injured because 
of the defendant's exclusive dealing 
contracts.” Assuming that the exclu- 
sive dealing contracts with plaintiffs 
affected the price of gasoline in other 
states and thus affected interstate 
commerce, the Court said that never- 
theless plaintiffs were not injured by 
the effect of exclusive dealing con- 
tracts on the prices in other states. 
Plaintiffs’ cause of action was also 
based upon allegedly discriminatory 
activities by the oil company which 
violated the Clayton Act and the 
Robinson-Patman Acts. 
the specific language of §3 of the 
Robinson-Patman Act states that the 
prohibited acts must be performed 
by persons “engaged in [interstate] 


However, 


commerce” and “in the course of 
such commerce”. Passing the ques- 
tion whether plaintiffs were injured 
by the allegedly prohibited acts, the 
Court held that the acts were not 
performed in the course of interstate 
commerce, Although 15 per cent of 
the crude oil for defendant’s Califor- 
nia refineries was purchased outside 
California, all the gasoline sold plain- 
tiffs was refined in California. The 
Court concludes: “Thus, plaintiffs’ 
allegation as to the source of the oil 
does not bring the conduct com- 
plained of in the course of interstate 
commerce as provided for in the 
Clayton and Robinson-Patman Acts, 
because the petroleum products here 
involved were refined in California 
and sold and delivered to plaintiffs 
within the state of California. The 
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transactions between the plaintiffs 
and the defendant were therefore 


wholly intrastate in character.” 


Public Officers . . . 
sors . . . professors in University of 


university profes- 


California are persons holding ‘‘office 
or public trust’’ within meaning of 
constitutional prohibition of exaction 
from such persons of any declaration 
or test other than constitutional oath 
of office. 


® Tolman et al. v. Underhill and the 
Regents of the University of Caltfor- 
nia, etc., et al., Calif. District Court 
of Appeal for the Third Appellate 
District, April 6, 1951, Peek, J. 
Professors whose appointments to 
the faculty of the University of Cali- 
fornia were withheld because of their 
refusal to sign statements of their 
loyalty required by the Board of Re 
gents along with the constitutional 
oath of office as a condition of em- 
ployment at the University, sued for 
a writ of mandate to compel the 
Board to issue them letters of ap 
pointment to their regular positions 
as members of the faculty. It was 
conceded that none of the petition- 
ing professors belonged to the Com- 
munist Party or were in any way sub- 
versive or disloyal. Part of the state- 
ment required contained the clause 
“...1 am not a member of the Com- 
munist Party or any other organiza 
tion which advocates the overthrow 
of the government by force or vio- 
lence ....” Justice Peek, speaking 
for a unanimous court, held that the 
statement demanded violated § 3 of 
Article XX of the California Consti- 
tution which prescribes the oath for 
all state officers and concludes with 
the prohibition that “no other dec- 
laration or test, shall be required as 
a qualification for any office or pub- 
lic trust”. The Board of Regents ar- 
gued that members of the faculty did 
not hold office or positions of public 
trust and so §3 of Article XX was 
not applicable to them. Justice Peek, 
however, found a standard by which 
to decide that question in §9 of 
Article XX which provides: “The 
university [of California] shall be 
entirely independent of all political 


or sectarian influence and kept free 
therefrom in the appointment of its 
regents and in the administration of 
.” He held that the 
framers of the California Constitu- 


its affairs ... 


tion intended to have members of 
the faculty included in the protec- 
tion afforded by §3 of Article XX as 
persons holding “office or public 
trust’’. “*...if the 
faculty of the University can be sub- 


The Court states: 


jected to any more narrow test of 
loyalty than the constitutional oath, 
the constitutional mandate in §9 of 
Aricle IX would be effectively frus 
trated, and our great institution now 
dedicated to learning and the search 
for truth reduced to an organ for the 
propagation of the ephemeral politi- 
cal, religious, social and economic 
philosophies, whatever they may be, 
of the majority of the Board of Re- 
gents of that moment.” The Court 
held that the petitioners need only 
take the constitutional oath to up- 
hold the Federal and State Constitu- 
tions required of public officials of 
the State of California. 


Radio Communication . . . licenses... 
policy stated with respect to violators 
of federal law . . . FCC will consider 
motion picture companies’ refusals to 
make films, stories or actors available 
for use by television stations in deter- 
mining such companies’ qualifications 
to operate television stations. 

® Uniform Policy To Be Followed in 
Licensing of Radio Broadcast Sta- 
tions in Connection with Violation 
by an Applicant of Laws of the 
United States Other Than the Com- 
munications Act of 1934, Docket No. 
9572, FCC, March 28, 1951. 

Oral arguments were heard by 
the Federal Communications Com- 
mission on the relevancy of viola- 
tions of laws of the United States, 
other than the Communications Act 
of 1934, by applicants for broadcast 
station licenses, and a report issued 
announcing the Commission’s policy. 
Under §§307 (a), 309 (a) and 310 (b) 
of the Communications Act, appli- 
cations are granted only if the “pub- 
lic interest, convenience or necessity” 
will be served and in Mansfield Jour- 
nal Co. v. Federal Trade Commis- 
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sion, 180 F. (2d) 28 (36 A.B.A.]. 
225) it was pointed out that viola- 


tions of federal laws are important 
considerations in evaluating ability 
to serve the public. 
“blanket policy” that would auto- 
matically and absolutely disqualify 


However, no 


the applicant will be adopted. Some 
of the factors which will be consid- 
ered in determining on a “‘case-to- 
case” basis the merit of an applica- 
tion are as follows: whether the vio- 
lation was intentional or inadvert- 
ent, whether there was a single in- 
fraction or a continuing pattern of 
illegal action and whether the viola- 
tion was recent or remote. Factors 
that will be immaterial to the Com 
mission’s decisions are whether the 
finding of violations was in a civil or 
criminal decree 
was one by a lower orappellate court, 


case, whether the 
and in instances where there has been 
no adjudication of a violation, wheth- 
er a suit has or has not been insti- 
tuted. 

With the observation “[a] some 
what 





related matter in so far as 
motion picture companies are con- 
cerned merits some _ discussion”, 
the Commission took up the ques- 
tion of the relation of such com- 
panies to television. Refusal to make 
films, stories or actors available for 
use by television stations are perti 
nent considerations in determining 
the qualifications of such applicants. 
The Commission stated: “It is ob- 
vious that the success of television 
will depend to a large measure on the 
ability of television stations to ac- 
quire the best available films and to 
utilize the best available talent and 
stories in their programs. Motion 
picture companies, of course have 
the same interest. When a television 
station is owned by a licensee other 
than a motion picture company, it 
will compete vigorously with the mo- 
tion picture companies to secure the 
best available films, talent and stories 
for use over his station. Where a tele- 
vision station is owned by a motion 
picture company which imposes re- 
strictions on the use of films, talent 
or stories on television stations, ob- 
viously a conflict of interest is cre- 
ated and the conflict is likely to be 


resolved against the television sta- 
tion where the investment in the 
motion picture part of the enterprise 
is greater than in the television 
properties. In such a case, a serious 
policy question is presented as to 
whether the Commission fulfills its 
obligation to encourage the largest 
and most effective utilization of tele- 
vision in the public interest when it 
licenses the station to a person with 
an obvious conflict of interest which 
can prevent him from utilizing tele- 
vision to its utmost.” 
Commissioners Jones and Hennock 


did not participate. 


Wage Stabilization Board . . . Execu- 
tive Order amended . . . Wage Stabi- 
lization Board given jurisdiction of 
“any labor dispute” not resolved by 
previous collective bargaining, concili- 
ation or mediation which threatens the 
national defense and is submitted to 
it by either the President or the parties 
involved. 

® Executive Order No. 10233, April 
21, 1951, Code of Federal Regula- 
tions, Tit. 3, Ch. II, §§1-4 (16 Fed. 
Reg. 3503) . 

Upon the recommendation of the 
National Advisory Board on Mobi 
lization Policy (see 36 A.B.A.J. 1034; 
December, 1950), the President set 
up the Wage Stabilization Board, 
to consist of eighteen members ap- 
pointed by him, six representing the 
public, six, industry, and six, labor. 
The Executive Order stated that the 
President was using the authority 
vested in him by the “Constitution 
and statutes, including the Defense 
Production Act of 1950, and as Pres- 
ident of the United States and Com- 
mander-in-Chief of the armed 
forces”. 

Any labor dispute “not resolved 
by collective bargaining or by the 
prior full use of conciliation and me- 
diation facilities and which threatens 
an interruption of work affecting the 
national defense” may be referred to 
the Board by agreement of the parties 
to the dispute or the President, if he 


believes that the dispute “substan- 
tially threatens the progress of na- 


. However, the Board’s 


, 


tional defense’ 
recommendations are not binding 
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unless the parties agree to be bound 
by its decision. The recommenda- 
tions, to be made after an investiga- 
tion of the issues in dispute, are to 
contain “fair and equitable terms of 
settlement”, but no action “incon- 
sistent’ with the Fair Labor Stand- 
ards Act of 1938 or the Labor-Man- 
agement Relations Act, 1947, is to be 
taken. 

Publication of the Executive Order 
was made in the Federal Register of 
April 24, 1951. 


Further Proceedings in Cases Reported 
in This Division 
® The following action has been 
taken in the Supreme Court of the 
United States: 

AFFIRMED, April 23, 1951: Califor- 
nia State Automobile Association 
Inter-Insurance Bureau v. Downey— 
Insurance (36 A.B.A.J. 573, July, 
1950; 37 A.B.A.]. 68, January, 1951). 

AFFIRMED, April 30, 1951: Bailey 
v. Richardson et al.—Constitutional 
Law (35 A.B.A.J. 774, September, 
1949; 36 A.B.A.]. 405, 410, 682, May, 
‘August, 1950). 

Reversed, April 30, 1951: Joint 
Inti-Fascist Refugee Committee v. 
McGrath et al.—Constitutional Law 
(35 A.B.A.J. 849, October, 1949; 
36 A.B.A.J. 410, May, 1950); Jn- 
ternational Workers Order, 
McGrath et al.— 
Constitutional Law (36 A.B.A.]. 
106, 1035, May, December, 1950). 

PROBABLE JURISDICTION NOTED, 
April 30, 1951: The Lorain Journal 
Co. et at. y. U. §.—Monopolies (36 
A.B.A.]. 936; November, 1950). 

CERTIORARI DENIED, April 16, 1951: 


Inc., 
and Drayton vy. 


Westinghouse Radio Station, Inc. et 
al. v. Felix—Libel and Slander (36 
A.B.A.J. 494, June 1950; 37 A.B.A.]J. 
147, 150, February, 1951). 
CERTIORARI DENIED, April 23, 1951: 
Thompson et al. v. Wallin et al.— 
Constitutional Law (36 A.B.A.J. 136, 
107, 410, February, May, 1950; 37 
A.B.A.J. 68, January, 1951). 
CERTIORARI DENIED, April 30, 1951: 
Claughton v. Gratz — Corporations 
(37 A.B.A.J. 290; April, 1951). 
" The following action has been 
taken by the United States Court of 
Appeals for the First Circuit: 
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AFFIRMED, March 29, 1951: Me- 
Garty v. O’Brien — Constitutional 
Law (37 A.B.A.J. 375; May, 1951). 
" The following action has been 
taken by the United States Court of 
Appeals for the Fourth Circuit: 

AFFIRMED, April 2, 1951: Madsen 





v. Kinsella-Army and Navy (36 
A.B.A.J. 934; November, 1950) . 

=" The United States Court of Ap- 
peals for the District of Columbia 
Circuit, on April 12, 1951, dismissed 
for mootness the Government's ap- 
peal from a decree adjudging the 
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Harry W. Jones, Editor-in-Charge 








Further Notes on the Presidential Powers Issue 


® A note published two months ago 
in this Department of the JOURNAL 
(37 A.B.A.J. 301; April, 1951) traced 
the developments in the “great de- 
bate” from Senator Wherry’s intro- 
duction of Senate Resolution 8, de- 
claring it to be “the sense of the 
Senate that no ground forces of the 
United States should be assigned to 
duty in the European area. . . pend- 
ing the adoption of a policy with. 
respect thereto by the Congress”, to 
the conclusion of the joint hearings 
of the Senate Committees on Foreign 
Relations and Armed Services. The 
furious controversy over President 
Truman’s dismissal of General Mac- 
Arthur has widened the focus of 
attention from the troops-to-Europe 
issue to the entire matter of world- 
wide American strategy for the con- 
tainment or defeat of Communism. 
To what extent is Congress to par- 
ticipate in future foreign policy de- 
cisions requiring the overseas assign- 
ment of American military person- 
nel? The course of discussion and 
final decision of the Senate on the 
committee substitutes to the Wherry 
Resolution underline the problems 
involved in any attempt to secure an 
effective expression of congressional 
views in matters arguably within the 
constitutional power of the Presi- 
dent as Commander in Chief of the 
Army and Navy of the United States. 

The narrative necessarily left un- 
finished in the earlier installment of 
this article can best be resumed at 
March 8, when the joint Foreign 


468 American Bar Association Journal 


Relations-Armed Services Committee 
voted 23-0 to report Senate Resolu- 
tion 99 as a substitute for the Wherry 
proposal. At the same time, the 
Committee voted 16-8 also to report 
(S. Con. 
Res. 18) identical in terms except 
for its several references to “the 
sense of the Congress’ instead of 
“the sense of the Senate”. By par- 
liamentary agreement, Senate con- 
sideration of the concurrent resolu- 
tion was postponed until after action 
on the “simple”, i.e., Senate, resolu- 
tion. Ultimately, on April 4, the 
Senate adopted amended versions 


a concurrent resolution 


of both resolutions, the text of the 
two, as passed, being exactly the 
same except for the “sense of the 
Congress” phraseology in the con- 
current resolution and the addition 
to it of a commendatory reference 
to Turkey and Greece. 

Floor debate on Senate Resolution 
99 and the many amendments pro- 
posed to it began on March 16 and 
occupied almost the full time of the 
Senate during the next twelve days 
it was in session. The transcript of 
the debate takes up almost 400 pages 
in the Congressional Record. This 
vast amount of Senate rhetoric and 
parliamentary maneuvering cannot 
possibly be compressed within the 
space limits of this Department. 
But the essential flavor of the dis- 
cussion should be pretty well sug- 
gested by a brief account of two 
phases of the debate: first, the run- 


ning controversy concerning the 


International Union, United Mine 
Workers of America, not guilty of 


contempt. U. S. v. International 
Union, United Mine Workers of 
America—Labor Law (36 A.B.A.]. 


316; April, 1950). 


wording of the crucial Paragraph 6 
of the Resolution; and, second, the 
dispute whether the action of the 
Senate should be in the form of a 
simple resolution, a concurrent reso- 
lution, a joint resolution or bill, or 
some combination of these devices. 
If these seem supertechnical or le- 
galistic issues, it must be kept in 
mind that the Senate was addressing 
itself to the great no-man’s-land in 
American constitutional law and 
that the individual members of the 
Senate were of many minds concern- 
ing the President’s asserted inherent 
powers and the propriety of various 
forms of attempted congressional re- 
striction on executive freedom of 
action. 
McClellan Amendment Required 
Approval for Over Six Divisions 
The essential sixth paragraph of the 
Resolution, as reported by the com- 
mittees, provided in full as follows: 
It is the sense of the Senate that, 
in the interests of sound constitutional 
processes and of national unity and 
understanding, congressional approv- 
al should be obtained of any policy 
requiring the assignment of American 
troops abroad when such assignment 
is in implementation of Article 3 of 
the North Atlantic Treaty; and the 
Senate hereby approves the present 
plan of the President and the Joint 
Chiefs of Staff to send four additional 
divisions of ground forces to Western 
Europe. [Italics added]. 
The inclusion of this paragraph in 
the reported Resolution was a pre- 
liminary defeat for the Administra- 
tion forces, since the original draft 
proposed by Chairman Connally of 
Foreign Relations and Chairman 
Russell of Armed Services had ex- 
pressed an understanding that the 
President “will consult” with the 
appropriate House and Senate com- 
mittees but had carefully avoided 
any mention of congressional ap- 
proval. 
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Much of the Senate floor discus- 
sion, particularly during the first 
three days, centered on the ambi- 
euities of Paragraph 6. Almost every 
Senator participating in the debate 
registered a different interpretation 
of the paragraph. At length, the 
disagreements sharpened to this 
specific issue: Is Paragraph 6 in- 
tended to impose an obligation on 
the President to obtain congressional 
approval only of a new or changed 
policy involving ground troop as- 
signments, or is it intended that 
congressional approval be secured, 
even in the absence of a policy 
change, with respect to any Western 
European assignment of ground 
troops exceeding the two divisions 
already there and the four additional 
divisions expressly authorized by the 
last clause? One has only to read the 
paragraph, as set out above, to see 
its ambiguity on the basic question. 
After bitter resistance by Adminis- 
tration forces and their Republican 
allies, all doubts concerning the in- 
tendment of the paragraph were 
settled by the McClellan Amend- 
ment, which added the following 
clause at the end of Paragraph 6: 

but it is the sense of the Senate 

that no ground troops in addition to 
such four divisions should be sent 
to Western Europe in implementation 
of Article 3 of the North Atlantic 

Treaty without further congressional 

approval. 


This is the amendment characterized 
by Senator Lodge as an attempt to 
“convert the Senate into an opera- 
tions section of a general staff”. 
Sound or unsound, it passed the 
Senate by a vote of 49-43 and con- 
stitutes by far the most significant 
respect in which the Resolution as 
adopted differs from the committee 
version. 


Differences Account for Dispute 

Over Form of Senate Action 

The issue whether the Senate’s ac- 
tion should be in the form of a 
simple resolution or in some other 
parliamentary form deemed more 
authoritative and “binding” was 
raised first at committee executive 
sessions. An effort to have the com- 





mittees report a joint resolution was 
defeated 13-11, and the 
dented compromise decision was to 


unprec = 


bring out the twin simple and con- 
current resolutions. The issues here 
are highly technical and require a 
few words of explanation. A con- 
gressional joint resolution is, for all 
practical purposes, indistinguishable 
from a bill, and the enactment 
of a joint resolution is a lawmaking 
act in the full sense. A simple 
resolution of one House, or a con- 
current resolution passed by both 
houses, is not a full-fledged legisla- 
tive act since, in theory, simple and 
concurrent resolutions do not have 
“the force of law”. It was therefore 
assumed by both sides in the present 
debate that congressional enactment 
of a joint resolution calling for ex- 
ecutive consultation with Congress 
on troops-to-Europe decisions, or for 
actual congressional approval, would 
constitute a more direct and un- 
equivocal challenge of any claim of 
presidential power to act independ- 
ently and without interference from 
Congress. Further, since a joint 
resolution requires the signature of 
the President, enactment of the sub- 
stance of the troops-to-Europe meas- 
ure as a joint resolution of the Senate 
and House would have forced the 
President either to sign the joint 
resolution, so acknowledging a con- 
stitutional right in Congress to im- 
pose limitations on foreign troop 
assignments, or to veto it and so 
manifest a determination to pursue 
his course of action in flat disregard 
of congressional mandate. 

From the first day of the debate on 
Senate Resolution 99, Republican 
critics of Administration foreign 
policy attacked the parliamentary 
form of the committee resolutions 
as “of no binding effect on the Pres- 
ident”, “a mere moral obligation”, 
“a pious petition”, ‘a hope”, and 
even “a fraud and a hoax”. Finally, 
on the next to last day of the debate, 
the Senate proceeded to consider a 
motion by Senator Bricker to return 
Senate Resolution 99 to the joint 


committee with instructions to re- 
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port back forthwith a joint resolu- 
tion in the same essential terms. 
This time Administration lines held 
firm, only one Democratic Senator 
voting with the opposition, and the 
Bricker motion was defeated by a 
vote of 56-31. Thirteen Republican 
Senators voted with the Democrats, 
most of them with the careful state- 
ment that they would have preferred 
a joint resolution in the first place 
but thought that a remand of the 
Resolution to the committees at this 
late stage would cause great delay 
and might well be _ interpreted 
abroad as a retreat from the collective 
security program of the North Atlan- 
tic Treaty. 

On the presidential powers issue, 
the Foreign Relations-Armed Serv- 
ices committee report contained this 
cautious sentence: 


With the exact line of aathority 
between the President and the Con- 
gress in doubt for the past 160 years, 
the committee did not endeavor to 
resolve this issue definitively at this 
time. [S. Rep. No. 175, 82d Cong., 
Ist Sess., page 19]. 

It is equally true that nothing ap- 
proaching a definitive resolution of 
the great constitutional issue came 
out of the hard fought and extended 
debate preceding the adoption of 
Senate Resolution 99. In the lengthy 
record of the debate it is often very 
difficult to discern the thread of 
principle running through the fabric 
of partisan politics. But it is pro- 
foundly disturbing to hear the whole 
course of Senate consideration of 
this Resolution stigmatized as “le- 
galistic quibbling” or “Senate back- 
seat driving”. One can be skittish 
about claims of exclusive executive 
power in this great field of decision 
without espousing the foreign policy 
views of Senator Wherry or Senator 
Taft. The legislative history of 
Senate Resolution 99, read without 
cheap cynicism, is, in part at least, a 
meaningful record of the groping 
efforts of a representative body to find 
some appropriate and effective device 
for the assertion of its right to be 
heard on the one all-controlling ques- 
tion of national policy. 
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Activities of Sections 
and Committees 


COMMITTEE ON AMERICAN 
CITIZENSHIP 


® By the By-Laws of the Association 
this committee is given jurisdiction 
of “all questions in the field of 
American citizenship and of the 
American form of government with 
respect to public education and un- 
derstanding of both the privileges 
and responsibilities thereof”. It has 
been the continued view of the pres- 
ent committee that the most practi- 
cal way for the committee to work 
with reasonable chance of accom- 
plishing desired results would be to 
enlist the interest of state and local 
bar associations and to act through 
them. No type of education can be 
handled except through contacts 
in the field. State and local associa- 
tions are familiar with the particular 
problems of their several communi- 
ties. An approach in one community 
might be successful which would not 
work at all in another community. 

Accordingly, a program was adopt- 
ed in the spring of 1950 under which 
copies of memoranda and bulletins 
have been prepared and distributed 
to representatives of the American 
Bar Association, of the Junior Bar 
Conference, and of state associations 
throughout the country. These bul- 
letins regularly include information 
as to the activities of state and local 
associations which are considered 
useful to other associations, and also 
materials on which 
dresses and other local activities may 
be based. 

The April committee bulletin 
contained, for example, information 


programs, ad- 


as to the activities of the Arizona, 
Brooklyn, Connecticut, 
Nebraska, New Jersey, Philadelphia, 
and Texas associations, including 
complete copies of the report of the 
Nebraska association, a radio pro- 
gram presented by the New Jersey 
association, and an outstanding re- 


Louisiana, 
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port of the Philadelphia citizenship 
committee covering a proposed sur- 
vey to be made of citizenship activi- 
ties in that city. 


COMMITTEE ON CIVIL 
SERVICE 


® At the last Annual Meeting, the 
House of Delegates’ consideration 
was postponed, at the request of the 
Section of Taxation, of the commit- 
tee’s Recommendation 2(c) that all 
officials in the Treasury Department 
below the rank of Assistant Secretary 
should be appointed from the career 
service without Senate confirmation. 
This recommendation of our Com- 
mittee appears on page 45 of the 
Advance Program for the Washing- 
ton meeting in September, 1950. As 
there stated, it follows a recommen- 
dation of the Hoover Commission. 
The committee has been in corres- 
pondence with officers of the Section 
of Taxation who questioned whether 
Collectors of Internal Revenue and 
others in that Department should be 
so appointed; but, to date, as is usual 
in argument, neither side has con- 
vinced the other. Recommendation 
2 (c) will, therefore, be called up for 
approval by the House of Delegates 
at the Seventy-fourth Annual Meet- 
ing in September, 1951. 
Recommendation 3, which was 
adopted by the Association, deals 
with veterans’ preferences in the civil 
service and indicates that these are 
too great under existing law (see 
page 46, Advance Program, Wash- 
ington meeting, 1950). The help of 
the committee has been sought by 
The National Association of Federal! 
Career Employees in behalf of Sen- 
ate Bill 455 and reintroduction of S. 
660, referred to at page 46 of the Ad- 
vance Program. However, the com- 
mittee has not had copies of the pro- 
posed Bill furnished and, not know- 
ing what is the present situation 


with respect to legislation, was not, 
therefore, able to meet the dead- 
line for recommendation to the 
Board of Governors for their May 
meeting. 

But, our committee, in suggesting 
revisory legislation, is in accord with 
the recommendation of the United 
States Civil Commission 
(Sixty-seventh Annual Report (print- 
ed) for fiscal year ended June 30, 
1950, pages 6-7). 

The Committee’s recommendation 
(Advance Program 1950, page 45) in 
effect asked the Special Committee 
on Scope and Correlation to recom- 
mend how the work of our commit- 
tee, particularly regarding selection 
of hearing examiners for various ad- 


Service 


ministrative agencies, could be co- 
ordinated with the work of Sections 
and other committees of the Associa- 
tion. This recommendation was ap- 
proved (36 A.B.A.]. 959, November, 
1950), but the request has not yet 
been complied with. 

The committee calls to the atten- 
tion of the Association as a matter 
of interest, Public Law 873, 8st 
1123, 2d Sess. (H.R. 
7824), September 30, 1950, provid- 
ing for “performance ratings” in 
place of the “efficiency ratings” pre- 
viously given to civil service person- 
nel. This legislation carries out a 
recommendation of the 
Commission. 


Congress, c. 


Hoover 


The committee continues to ask 
the sympathetic interest of officers 
and members of the Association and 
will be grateful for suggestions and 
information respecting its work. 


SECTION 
OF PUBLIC 
UTILITY LAW 


®" The members of the Section of 
Public Utility Law held their spring 
business meeting and social outing 
at The Cloister Hotel, Sea Island, 
Georgia, May 4-7. Among the busi- 
ness items considered were the Sec- 
tion’s program for the Annual Meet- 
ing in New York, the membership 
drive, and the preparation of the 
Report of the Standing Committee 
of the Section. 
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SECTION OF 
REAL PROPERTY, PROBATE 
AND TRUST LAW 


® On February 20, 1951, Eugene S. 


Lindemann, former Chairman of 
the Section of Real Property, Pro- 
bate and Trust Law, unexpectedly 
passed away. Henry B. Pflager was 
elected Chairman at the 
Meeting of the Council held in New 


York on April 6 and 7. The Coun- 


Spring 


cil also tentatively approved, as part 
of its September Section meetings, a 
joint meeting to be held on Tuesday 





afternoon between the Real Prop 
erty Division of the Section and the 
Municipal Law Section. Dean Ford- 
ham, Chairman of the Municipal 
Law Section, and Rush Limbaugh, 
Chairman of the Real Property Di- 
vision, are in general, although not 
final, agreement, that the subject 
will be “The General Program of 
Slum Clearance”. This will be de- 
veloped by the following more specif- 
ic subject headings on which papers 
and addresses will be given: 


l. Land 
for Purchase and Condemna- 


Assembly — Negotiation 


Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Piatt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





The Lawyer and Excess Profits Tax 


® Too many lawyers have washed 
their hands of the excess profits tax 
under the erroneous impression that 
it is primarily a matter of statistics 
and figures rather than law. True, 
the accountant must play a leading 
role in making the various compu 
tations of excess profits, net income, 
credit, etc. But it is equally true that 
certain areas of this highly complex 
tax should be chiefly the lawyer's 
concern. A corporation faced with 
excess profits tax problems will un- 
doubtedly fare best under the guid- 
ance of a lawyer-accountant team. 

The space limitations of this ar- 
ticle make it impossible to provide 
comprehensive coverage of the areas 
where a lawyer should lead the way. 
It may be said generally, though, 
that Parts II and III of the Excess 
Profits Tax Act of 1950 are packed 
with legal problems. They control 
the computation of the earnings and 
invested capital credits where the 
taxpayer corporation has previously 
been involved in some change of 
business form, such as mergers, split- 
ups, consolidations, liquidations, in- 


corporations of partnerships or in- 
dividual proprietorships, etc. These 
provisions might be described as the 
excess profits tax counterparts of the 
income tax reorganization and basis 
sections. 

In evaluating both the lawyer's 
duties and opportunities in connec 
tion with the various changes in 
Parts Il 
and III, note that the transaction 


business form covered by 


will almost certainly have been 
handled by a lawyer originally. That 
lawyer will have the files, will know 
all the pertinent details and will be 
in the best position to advise con- 
cerning any possible excess profits 
tax implications of the transaction. 
Because of this, any law firm which 
has handled a substantial number 
of mergers, split-ups, incorporations, 
etc., in the past, might do well to 
set up a regular excess profits tax 
This might take the 
form of listing all the types of trans- 


procedure. 


actions covered in Parts II and III. 
Alongside each would be noted the 
possible effects on average earnings 


credit, invested capital credit, basis, 
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tion. 


2. Effect of a Redevelopment Pro- 
gram upon Private Restrictions 
in Deeds and Plats and upon 
Existing Zoning and Other 
Public Restrictions upon Land 
Use. 

3. Methods of Financing Land Ac- 
quisitions. 

4. The Tax Factors Involved in 
Connection with Such a Pro- 
eram. 

5. Elimination of Nonconforming 

Uses as a Zoning Problem. 


etc. The office files could then be 
checked against this master outline 
to show how various corporate clt- 
ents may be affected. Finally, these 
implications should be discussed 
with each client and its accountant. 

A project of this sort is perfectly 
feasible despite the fact that March 
15, the due date for calendar year 
In the first 


place, the Bureau was quite liberal 


returns, is long past. 


in granting extensions of time for 
Secondly, the tax- 
payer is perfectly free to submit an 


filing returns. 


amended excess profits tax compu- 
tation switching from the invested 
capital to the average earnings credit 
or vice versa, at any time until the 
statute of limitations runs on the 
year. For calendar year corpora- 
tions, this will ordinarily permit a 
switch to be made in the 1950 tax 
determination as late as March 15, 
1954. 
late for any lawyer to lend both his 


Consequently, it is not too 


knowledge and talents to the im- 
portant job of holding to a legal 
minimum the excess profits tax of 
his corporate clients. 

Take, for example, the case of a 
corporation which receives assets in 
the tax-free liquidation of its sub- 
sidiary corporation. The amount at 
which these assets may be included 
in equity capital under the asset in- 
vested capital credit depends on 
whether the taxpayer corporation 
had a cost basis or a basis other than 
cost for the subsidiary’s stock. If it 
is a cost basis, the assets acquired 
from the subsidiary take that cost of 
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the stock in computing equity cap- 
ital. If it is a basis other than cost, 
the assets are taken at their basis to 
the liquidated subsidiary. To com- 
plicate the matter further, the mean- 
ing of cost basis for this purpose is 
not the same as for income tax 
purposes. Thus, the taxpayer cor- 
poration may have a cost basis for 
equity capital purposes and a sub- 
stituted basis for income tax pur- 
poses. 

An illustration of this situation 
would be where corporation P turns 
over machinery which it has pur- 
chased, to its newly formed subsid- 
iary S in exchange for all of S's 
stock. P will have a cost basis for the 
S stock for equity capital purposes, 
a substituted basis for income tax 
purposes. 

Another example of the purely 
legal complexities of the excess prof- 
its tax is found in the rules for 
computing the historical invested 
capital credit where the taxpayer 
corporation has acquired property 
in certain corporate reorganizations 
or related transactions. In comput- 
ing its credit, it may be essential to 
know not only whether the tax law 
in effect at the time of the exchange 
provided for a carry-over of basis 
from the transferor to the taxpayer, 
but whether the tax laws from that 
date up to and including the cur- 
rent taxable year have provided for 
a carry-over of basis even though 
the law at the time of the transfer 
did not. The regulations on this 
section of the excess profits tax law 


Dallas Regional 
Meeting 
(Continued from page 439) 

The convention and ensuing ac- 
tivities were an outstanding conttri- 
bution to the continued harmony be- 
tween the organized Bar and the 
general practitioner. It brought to 
the Southwest a virtual “Who's 
Who” among American legal leaders 
and provided the Bar with construc- 
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leave open the difficult question of 
what to do with judge-made changes 
in law which tended to narrow the 
sphere of tax-free exchanges while 
statutory law was developing in the 
opposite direction. This whole 
problem obviously requires the type 
of research and analysis which is 
right down the lawyer's alley. 

Another excess profits tax area of 
clearly legal nature is that dealing 
with inconsistent positions. In ar- 
riving at its credits, taxpayer cor- 
poration is entitled to a correct 
computation of its income and cap- 
ital transactions of the past years 
even though they were erroneously 
reported in those earlier years. The 
cost of taking such an inconsistent 
position is to pay up any additional 
income tax which might have been 
due in the earlier years under the 
correct method, even though those 
years are now closed by the statute 
of limitations. A decision to take 
an inconsistent position now for the 
purpose of building up the excess 
profits credit depends on how much 
is to be saved in excess profits tax 
as compared to the additional in- 
come tax. The key to this entire 
adjustment depends on there having 
been an erroneous position taken in 
earlier years. And that is a straight 
matter of law. 

This problem arises in more com- 
plicated form when taxpayer cor- 
poration has previously been in- 
volved in a change of business form 
which makes it an acquiring cor- 
poration with some other corpora- 


tive criticism from lay leaders such 
as Mr. Luce. 

The meetings themselves were an 
undying tribute to Burt J. Thomp- 
son and his regional convention com- 
mittee, and to the remarkable draw- 
ing power of Mr. Storey, his regional 
steering committee and the special 
arrangements committees of the Dal- 
las Bar. 

Given the correct formula for a 


tion, partnership or individual pro- 
prietorship its component corpora- 
tion. In that case, the comparison 
of present and past determinations 
of income and capital transactions 
must also take into account how the 
component handled these matters 
in earlier years. 

Apart from this historical type of 
service, the lawyer also has an ex- 
tremely important function in ad- 
vising on the excess profits tax con- 
sequences of projected transactions 
involving mergers, liquidations and 
other forms of business changes. For 
example, a parent corporation may 
have some nontax reason for liq- 
uidating a subsidiary corporation. 
Suppose also that the subsidiary has 
a high invested capital credit be- 
cause of high basis assets whereas 
the parent has a low cost basis for 
the subsidiary’s stock. The lawyer 
who is asked to handle the liquida- 
tion is in the best position to advise 
the taxpayer corporation that its 
over-all excess profits credits would 
be reduced as a result of the liquid- 
It could then take the addi- 
tax cost into consideration 


ation. 
tional 
before final action. 

To sum up, this article has only 
scratched the surface of the legal 
problems created by the excess profits 
tax. It should be obvious, however, 
that there is a real need for a law- 
yer’s contribution in the successful 
handling of excess profits tax prob- 
lems. 





Contributed by Committee Member Leon Gold 


successful convention, including the 
ingredients of inspiration, practical- 
ity, fellowship, entertainment and 
name attractions, the Southwestern 
Regional Convention proved conclu- 
sively that lawyers will assemble on 
the native soil and will admit an en- 
lightening stimulation therefrom. 

It proved another thing too. Texas 
retains its boast of bigness! 


















® Me 
their | 
othen 
300 \ 
comm 


is no 





Mr. 
“WI 
i 
lette 
1951 
M 
that 
Trac 
plug 
M 
If M 
at D 
icide 
that 
high 
in tl 
Rup 
tecti 
Schi 
tent 
the 
tiga’ 
men 
feel 
ent | 
my 
tent 
nai 
I 
The 
Wil 
stuc 
acce 
thir 
on 
atic 
by | 
P 
an | 
the 
it t 





son 
ons 
ons 
the 
ters 


» of 
ex- 
ad- 
‘on- 
ons 
and 
For 
nay 
liq- 
on. 


has 


‘eas 
for 
yer 
da- 
yise 

its 
uld 
1id- 
ldi- 


ion 


the 
cal- 
ind 
ern 
lu- 

on 
en- 


xas 











Views of Our Readers 








=" Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





Mr. Gardner Asks, 

“Who's Naive?”’ 

= | have read J. Edward Thornton's 
letter [see 37 A.B.A.J. 238; March, 
1951] with considerable interest. 

Mr. Thornton says I am naive, and 
that a bunch of “self-appointed Dick 
Tracys and amateurs” are trying to 
plug loopholes in our legal system. 

My associates are not “amateurs”. 
If Mr. Thornton would even glance 
at Dr. LeMoyne Snyder’s book Hom- 
icide Investigation, he would find 
that Dr. Snyder is one of the most 
highly specialized crime investigators 
in the country; or if he would read 
Rupert Hughes’ The Complete De- 
tective, he would find that Raymond 
Schindler is one of the most compe- 
tent and experienced detectives in 
the country. If he would then inves- 
tigate the qualifications of the other 
members of the committee and still 
feel he could fool it “with an appar- 
ent objective statement of facts about 
my unfortunate client in the peni- 
tentiary”, he is more than merely 
naive. He is an incurable optimist. 

In the February, 1951, issue of 
The Atlantic Monthly, Donald P. 
Wilson, who has devoted years to a 
study of the situation, asserts that 
according to one survey nearly one- 
third of the prison population is in 
on false charges. Some of this situ- 
ation is due to deliberate frame-ups 
by police stool pigeons. 

Personally, I am inclined to lift 
an eyebrow over these statistics, but 
the author knows a lot more about 
it than I do. 

I do know that men are wrong- 


fully convicted. If Mr. Thornton 
will take the trouble to look in the 
back files of Argosy he will find that 
Louis Gross was liberated after serv- 
ing some seventeen years on a life 
sentence for a murder which was 
committed by another person; that 
Clarence Boggie served thirteen years 
on a life sentence for a murder 
which was committed by someone 
else. 


I cite the cases of these men be- 
cause in each instance these penni- 
less men had exhausted all of their 
legal remedies and would normally 
have spent the rest of their lives in 
the penitentiary if it hadn’t been for 
the “amateur, self-appointed Dick 
Tracys”’. 

Anyone who is interested might 
profitably read Professor Edwin M. 
Borchard’s book Convicting the In- 
nocent, and the large number of 
documented cases reported therein. 


The work of my associates is going 
to continue regardless of the amount 
of co-operation we get from lawyers 
on the one hand or the amount of 
opposition on the other; but, as 
pointed out in my article, it would 
help the cause of justice and the 
reputation of the Bar generally if 
lawyers interested themselves more 
in justice and less in fees. 


Our program is in a formative 
stage. We need lots of suggestions, 
but the type of criticism contained 
in Mr. Thornton’s letter is wide of 
the point. 

There’s not much use talking 
about better public relations for the 
Bar unless the Bar actually does 


something to justify a better rela- 
tionship. 

I have no particular argument 
with Mr. Thornton. I simply don't 
want readers of the JOURNAL to 
think Mr. Thornton's criticism as 
expressed in his letter is a significant 
contribution to the discussion so 
long as his basic premise remains 
incorrect. 

ERLE STANLEY GARDNER 


Temecula, California 


Thinks Oath for Lawyers 
ls Unconstitutional 


=" The Association has been strange- 
ly indifferent to the grave possibility 
that the anti-Communist oath which 
it has recommended is unconstitu- 
tional. The futility and indignity 
of requiring such an oath is one 
thing, and objection on that score 
has been made and outvoted, but 
I believe the requirement of this 
oath violates the Bill of Rights. 

There is no distinguishing the oath 
which the Taft-Hartley Act required 
of union officers. Indeed the oath 
recommended by the House of Dele- 
gates goes farther, for it requires a 
lawyer to state not only whether he 
is, but also whether he ever has been, 
a member of or affiliated with the 
Communist Party. Even if the oath 
were confined to the present, unless 
it is construed as strictly and nar- 
rowly as the Chief Justice and Jus- 
tices Reed and Burton construed the 
oath required of union officers, all, 
instead of half, of the Justices who 
sat on the Douds case would have 
held it unconstitutional. 

Nevertheless, the House of Dele- 
gates, with this decision and these 
opinions before it, recommended a 
substantially similar oath. One may 
say, of course, that the House im- 
pliedly adopted this narrow con- 
struction of the language they were 
using, but even then the Association 
finds itself in the position of recom- 
mending to the states something on 
whose constitutionality the Supreme 
Court of the United States was 
equally divided. 

But the oath extends to past mem- 
bership and past affiliations as well 
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as present, and so raises a constitu- 
tional question which I thought had 
been settled long ago in the Garland 
case after the Civil War. Though 
this decision was made over the dis- 
sent of four of the Justices, 1 cannot 
believe the Association expects that 
the opinion of the majority, de- 
livered by Justice Field, will be over- 
ruled. 

I think that the American Bar 
Association ought to show more re- 
spect for the Bill of Rights and be 
more sensitive to the liberties of law- 
yers. The Committee on the Bill of 
Rights, of which I am a member, 
and in which I have pressed this 
opinion, has refused to take any 
action. It seems to me that an asso- 
ciation of lawyers should be better 
able to keep their heads than anyone 
else in times like these on questions 
like this. Like charity, constitution- 
ality begins at home. 

May I ask you to publish this 
letter. 

Cuarzes P. Curtis 
Boston, Massachusetts 


Disapproves of Oath 
for Members of Bar 


= I have read your editorial in the 
February, 1951, issue of the AMERI- 
CAN Bar ASSOCIATION JOURNAL in sup- 
port of the suggested lawyer's “‘loy- 
alty oath”, As a member of the Bar 
and of this Association, I am con- 
cerned about the attitude which is 
reflected in it. 

Upon admission to the Bars of our 
respective states and of the federal 
courts, all of us have sworn in open 
court to uphold and defend the Con- 
stitution and the laws of the United 
States. To superimpose upon this 
oath the requirement of subscription 
to a vague and ambiguous test oath, 
is dangerous, futile and unnecessary. 
Without detailed discussion, suffice 
it to say that I am in full agreement 
with the reasoning set forth in the 
petition of the twenty-six dissent- 
ing members reprinted in the Febru- 


474 American Bar Associction Journal 


ary issue of the JOURNAL. 

Your editorial is even more dis- 
turbing than the resolution itself. 
I take specific exception to your 
statement that: 

Once the lawyer’s oath has been sug- 
gested though, can it be said that it 
is unnecessary? . . . on the contrary, 
by opposing the oath we give good 
ground for the imputation that we 
are disloyal. 

Intellectual independence is be- 
ing threatened in the United States 
by a growing readiness to label as 
communistic any opposition to any 
invasion of fundamental rights if 
the suggestion is made in the name 
of “loyalty”. A tendency toward hys- 
teria may explain this reaction by 
the public-at-large, but it is shocking 
to see that it has found expression 
in the official organ of the profession 
whose purpose in society is so deeply 
grounded in objectivity of mind and 
fearless independence of expression. 
Such an attitude seems unworthy of 
the calling of Coke, Marshall and 
Holmes. 

JAMes E. THOMAS 
Atlanta, Georgia 


What Incentive 
for Soldier? 


#" On page 97 of the February is- 
sue, Kenneth S. Royall says: 

There must be a sufficient prospect 

of financial reward to supply the con- 

tractor with an incentive... . 

What incentive do we offer the 
young man who is told to go out and 
kill and be killed in Korea or some 
other hell hole? Is the soldier not 
an American, even as the contract- 
or? If patriotism, plus martial law 
“induces” the G. I. to kill and be 
killed, to live away from home, in 
dirt, in filth, in hunger, in cold and 
in constant terror, why can not the 
so-called contractor be similarly in- 
duced? 

What kind of recommendation 
of our “way of life” is Royall’s state- 
ment? In short, when do we emerge 
from the intellectual jungle? 

Louis Nrecuo 
Philadelphia, Pennsylvania 


Answers Critic 
of Legal-Size Paper 


= Mr. Pellegrin’s letter in the De- 
cember, 1950, issue of the JOURNAL 
intrigues and alarms me. 

I didn’t know our profession ex- 
isted for business. I always thought 
the legal profession existed for the 
individual. Naively, perhaps, I also 
thought business too existed for him. 

If Mr. Pellegrin will request his 
lawyers so to do, I feel confident 
they will meet his wishes respecting 
the size paper upon which his copies 
of instruments drafted for him and 
his business concern are written. We 
should. But then we are used to 
meeting the convenience of others 
in the size paper we use. The various 
courts here (which are several) and 
the various governmental agencies 
(which are many) each have their 
special stationery requirements which 
we manage to meet without loss of 
efficiency or detriment to our dis- 
positions. Even though our result- 
ing files might not be as regimental- 
ly and precisionally exact as Mr. 
Pellegrin apparently deems neces- 
sary, at least they are mute testi- 
mony to the fact that they were 
brought into existence not by robots 
or the subjects of a welfare state, 
but by human beings possessed of 
intelligence, initiative and free will 
who lived in a community where it 
was still permissible, legally, eco- 
nomically and socially, to exercise 
those God-given gifts. 

Many of my fellow-countrymen 
don’t seem to realize that the gospel 
of “streamlining” and “efficiency”, 
“mass-production” and “standard- 
ization” being so widely preached in 
this country today can, and if fol- 
lowed to its ultimate conclusion, of 
necessity will eventually turn this 
country into as truly and completely 
a totalitarian state as any presently 
existing. 


ELIZABETH R. YOUNG 


Washington, D. C. 
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BAR ACTIVITIES 


Paul B. DeWitt - 


Editor-in-Charge 








# The West Virginia State Bar has 
established a Committee on Public 
Affairs to work with the legislature 
on measures affecting the improve- 
ment of the administration of justice 
and the legal profession. The com- 
mittee takes no position on legis- 
lation involving strictly political 
questions. The result of the commit- 
tee’s first year of work has been com- 
mended by Senator Ralph J. Bean, 
Majority Leader in the Senate, as 
“rendering a valuable service to the 
lawyers as well as to the citizens of 
West Virginia”. No bill which the 
committee studied and reported on 
unfavorably received approval by 
the legislature. 
—---- — 

® The Kings County Criminal Bar 
Association adopted the following 
resolution in regard to loyalty oaths 
for lawyers: 

Wuereas, the New York State Bar 
Association, The Association of the 
Bar of the City of New York, the New 
York Lawyers Guild, and the Massa- 
chusetts State Bar Association have 
wisely voted to oppose the proposed 
special Loyalty Oath for Lawyers, and 

Wuereas, such loyalty oaths would 
unjustly and falsely cast a suspicion 
of disloyalty on the entire legal pro- 
fession, and divert the attention of 
Bar Associations from a constructive 
program of making secure the Bill 
of Rights, into the blind and dirty 
alleys of snooping, rumor-mongering 
and witch hunting, 

REsotvep, that the Kings County 
Criminal Bar Association affirms its 
opposition to any special loyalty tests 
for members or prospective members 
of the legal profession, and it opposes 
the adoption in this State of any leg- 
islation, canon of ethics or rule of 
court which would require lawyers, 
as a condition of their right to prac- 
tice their profession, to subscribe to 
any additional loyalty oath or declar- 
ation other than the constitutional 


oath of office now required by Section 
466 of the Judiciary Law. 





® The Bar Association of the United 
States Court of Appeals, Seventh Cir- 
cuit, which has as its general pur- 
pose “to foster and promote edu- 
cation in the history, theory, prac- 
tice and administration of the law— 
particularly as applicable in the Fed- 
eral Courts and Administrative 
Agencies of the Circuit” will hold its 
first annual meeting on June 14 and 
15. The program for the meeting 
includes a series of seminars on 
practice in the District Court and 
the Court of Appeals. There will 
also be a report by Henry P. Chan- 
dler, Director of the Administrative 
Office of the United States Courts, 
and the presentation of a portrait of 
Mr. Justice Minton. Over two hun- 
dred of the approximately fifteen 
hundred lawyers admitted to prac- 
tice in the Court of Appeals for the 
Seventh Circuit have become mem- 
bers of the Association. 

George I. Haight is President of 
the Association, Kurt F. Pantzer, 
first Vice President, Casper W. 
Ooms, second Vice President, John 
F. Sembower, Secretary, and Frank 
J. McAdams, Jr., Treasurer. 


a Se 


® The Tuscarawas County [Ohio] 
Bar Association has been waging a 
vigorous campaign against unau- 
thorized practitioners. Investigation 
revealed that in the field of deeds 
and mortgages at least 25 per cent 
were drawn by nonlawyers. Eleven 
suits were filed and pleas of guilty 
were entered in every case. News- 
paper coverage of the campaign 
was excellent and favorable. The 
funds for the financing of the cam- 






paign were raised by older members 
of the Bar and the research and 
the major portion of the work was 
done by younger members, who were 
compensated for their services from 
the special fund. Fred Syler is Pres- 
ident of the Association. 
—— ae 

® The Detroit Bar Association has 
developed a program designed to be 
of assistance to younger members of 
the Bar. The program consists of 
a series of monthly symposiums at 
which the following subjects will 
be discussed: methods commonly 
used in interviewing witnesses, how 
to commence and prosecute a suit 
in Common Pleas Court, how to 
foreclose a mortgage, and methods 
of handling a claim before the Work- 
men’s Compensation Commission. 


ae 

=" The lowa State Bar Association 
has had great success with its legis- 
lative program. Near the close of 
the legislative session, nineteen of 
the Association’s proposals had been 
passed and signed by the Governor. 
The bills included amendments of 
the Decedents’ Estates Law, the au- 
thorization of the appointment of 
probation officers, The Uniform 
Photographic Evidence Law, and 
various acts bringing up to date legal- 
izing acts, and bills for revision of the 
corporation laws. The President of 
the Association is T. M. Ingersoll, 
who will be succeeded in June by 
Ingalls Swisher. 

" The Junior Bar Committee of 
the Michigan State Bar has started 
publication of a new magazine Pro- 
spectus. The publication will be 
distributed to all law students in 
the state. The first issue deals with 
the placement program of the Junior 
Bar Committee and its summer 
clerkship program. Another article 
deals with the work of lawyers in 
and in the 


the state government 


Armed Services. 
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The Loyalty Program 

(Continued from page 437) 

held by the Court of Appeals and 
the Supreme Court denied a petition 
for a writ of certiorari to review the 
case. Friedman v. Schwellenbach, 
159 F, (2d) 22 (C.A.D.C.). 

By means of Executive Order 9835 
the President sought to establish cer- 
tain standards and procedures for 
the exercise, in part, of his power to 
remove government administrative 
employees for disloyalty or to pre- 
clude the employment of persons on 
that ground. In order to apply the 
loyalty investigation program to ap- 
proximately two million existing em- 
ployees and to the applicants for 
Government employment who annu- 
ally number about one-half million, 
the establishment of standards and 
the co-ordination of procedures are 
inevitably necessitated. The listing 
of subversive organizations by the At- 
torney General is an incident of the 
standards set up for checking the 
loyalty of the individual. The Su- 
preme Court has ruled, albeit silent- 
ly, that the procedure followed under 
Executive Order 9835 in refusing an 
individual Government employment 
on the grounds of disloyalty is not 
unconstitutional. At the same time 
the Supreme Court has ruled that an 
organization designated as “subver- 
sive” or “communist” by the Attor- 
ney General, pursuant to Executive 
Order 9835, is entitled to have its 
day in court once that organization 
instigates a judicial contest of the 
factual basis for its designation. The 
Attorney General, having failed be- 
fore the highest court on the con- 
tention that the organization pre- 
sents no justiciable controversy, has 
yet a wide opportunity to enter that 
contest anew and therein establish 
the propriety of the designation. 

The several concurring opinions 
of the majority of the Court in the 
Refugee Committee case extended 
the issue to include the due process 
question, as it applied to an organi- 
zation on the Attorney General's 
list, even though the Court was si- 
multaneously affirming a _ lower 


court’s judgment that the safeguards 





The Supreme Court and the Loyalty Program 
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of.due process need not be observed 
in barring an individual from gov- 
employment. 
Attorney General's list of subver- 


ernment Since the 
sive organizations serves merely to 
implement the loyalty investigation 
of individuals, there is a prima facie 
indication that the Court is holding 
the right of the individual to be in- 
ferior to that of a designated group. 
It is true that in present circum- 
stances the Court has granted judi- 
cial review for an organization on 
the Attorney General's list, while 
denying it to an individual whose 
discharge from government employ- 
ment was based in large part upon 
her afhliation with such an organiza- 
tion. Mr. Justice Jackson said this 
result seemed to him “an inverted 
view of the law—it is justice turned 
bottomside up”. Whatever comment 
may be directed at this aspect of the 
result does not detract from the fact 
that it nevertheless supports the 
main purpose of the loyalty investi- 
gation program. 

With reference to the listing, as 
such, of subversive organizations by 
the Attorney General in support of 
the loyalty investigation program, 
Mr. Justice Jackson also made this 
observation: 

I agree that mere designation as 
subversive deprives the organizations 
themselves of no legal right or im- 
munity. By it they are not dissolved, 
subjected to any legal prosecution, 
punished, penalized, or prohibited 
from carrying on any of their activi- 
ties. Their claim of injury is that they 
cannot attract audiences, enlist mem- 
bers, or obtain contributions as read- 
ily as before. These, however, are 
sanctions applied by public disap- 
proval, not by law. ...If the only 
effect of the Loyalty Order was that 
suffered by the organizations, I should 
think their right to relief very du- 
bious. 

Mr. Justice Jackson merely used 
this as a starting point, however, in 
his determination that the individual 
is the real target of the loyalty in- 
vestigation procedure and that a 
hearing should be provided the or- 
ganization in order that evidence as 
to its character may be presented to 
rebut the presumption of disloyalty 
against the Government employee 





who is a member of or affiliated with 
such organization. The dissenting 
minority of the Court, on the other 
hand, flatly stated that, “In our judg. 
ment organizations are not affected 
by these designations in such a man- 
ner as to permit a court’s interfer- 
ence or to deny due process.” 

The views of the various members 
of the Supreme Court, as expressed 
in the several opinions rendered in 
the Refugee Committee case, are 
widely divergent. Despite the fact 
that the due process question has 
been widely explored in some of 
these opinions, it would be futile 
to attempt to forecast the Court's 
view of the Refugee Committee case 
should it again come before the high 
court after the Attorney General 
joins the issue, as he now has an op- 
portunity to do, in the district court. 
A fortiori, it is folly to suggest that 
the present ruling of the Court de- 
mands abrogating the procedures 
now followed in the loyalty investi- 
gation procedures. Certainly we must 
protect and preserve our democratic 
principles, but we must also exercise 
every reasonable means to protect 
our democracy; the infiltration of 
our Government by those persons ad- 
hering to subversive designs raises 
such a threat to our internal security 
that every proper effort must be con- 
tinued to find and remove or pre- 
clude such persons from government 
employment. 


Some Argue That Loyalty List 
Should Be Withdrawn 


Widely divergent views have been 
expressed with respect to the “re- 
quirements”, if any, of the Supreme 
Court decision here discussed and the 
course of action which the Executive 
Branch of the Government should 
hereafter pursue. Since the very day 
on which the Supreme Court deci- 
sion was handed down (and perhaps 
from even an earlier date) there 
are those who have strongly urged 
that the Attorney General should 
withdraw or cancel all his previous 
designations of organizations as “sub- 
versive”, in whatever category, and 
institute some process of adminis 









trativ 
judici 
of any 
Son 
pe I ha 
Presi¢ 
his E) 
for el 
eral’s 
ignat 
vide 
hear 
Th 
have 
alty 
aban 
Supre 
the | 
Amer 


14. U 
followin 
Chairme 

Dear 

You 
opini 
of thi 
monly 

Comr 

Law 

The 
in th 
of thi 
fore 

Attor 

thorit 

ina 
com 

Revie 

Com: 

The 

Black 

to e) 

ques! 

recte 

Thi 
with 

Justic 

irrele 


Free 
(Con 
objec 
the 
the « 
neap 
mitt 
its p 
mati 
freei 
thro 
pose: 
to p 
then 
of tk 






with 
iting 
other 
judg: 
ected 
man- 
orter- 


abers 
essed 
-d in 

are 
fact 

has 
e of 
utile 
yurt’s 
Case 
high 
neral 
a Op- 
ourt. 
that 
t de- 
lures 
vesti- 
must 
Tatic 
Tcise 
otect 
n of 
is ad- 
-aises 
urity 
con- 
pre- 


ment 


been 
“re- 
reme 
d the 
tive 
ould 
’ day 
deci- 
haps 
there 
irged 
ould 
vious 
‘sub- 
and 
1inis 








ative hearings, possibly subject to 
judicial review, for the formulation 
of any new designations. 

Some of these same persons, and 
perhaps others, have urged that the 
President should drastically amend 
his Executive Order so as to provide 
for elimination of the Attorney Gen- 
eral’s listing of organizations des- 
ignated as “subversive”, and to pro- 
vide for individual administrative 
hearings in each “loyalty” case. 

There have even been some who 
have counselled that the entire loy- 
alty program should forthwith be 
abandoned, on the ground that the 
Supreme Court decision has branded 
the loyalty program as at least un- 
American if not actually illegal. 





14. Under date of May 5, 1951, | addressed the 
following letter to the Honorable Hiram Bingham, 
Chairman of the Loyalty Review Board: 

Dear Mr. Bingham: 

You have asked me for an expression of my 
opinion with respect to the scope and import 
of the Supreme Court decision in the cases com- 
monly referred to as Joint Anti-Fascist Refugee 
Committee, et al. v. McGrath et al., 19 U. S. 
Law Week 4232 (U. S. April 30, 1951). 

The majority opinion, so called, only decides 
in the negative the issue ‘‘whether, in the face 
of the facts alleged in the complaints and there- 
fore admitted by the motion to dismiss, the 
Attorney General of the United States has au- 
thority to include the complaining organizations 
in a list of organizations designated by him as 
Communist and furnished by him to the Loyalty 
Review Board of the United States Civil Service 
Commission’’. 

The separate concurring opinions of Justices 
Black, Douglas, Frankfurter, and Jackson appear 
to extend the issue to include the due process 
question, and their opinions are principally di- 
rected at this question. 

The minority opinion, written by Justice Reed, 
with the concurrence of the Chief Justice and 
Justice Minton, holds the due process question 
irrelevant. 


Freedom of the Press 

(Continued from page 420) 
objection of the representative of 
the United States, Carroll L. Binder, 
the distinguished editor of the Min- 
neapolis Star and Tribune, this com- 
mittee put the finishing touches on 
its proposed global treaty on infor- 
mation. This document, instead of 
freeing channels of 
throughout the world, actually pro- 
poses to bottle them up and subject 
to punishment any who try to keep 


information 


them open. I need but mention two 
of the proposals: 


Since the writer of this article has 
already responded to a semiofficial 
request, directed to him more or less 
“ex officio”, tor an expression of 
opinion with respect to this mat- 
ter,# it is perhaps not inappropriate 
to append some comment here. 

It is the writer's opinion that the 
Supreme Court has not “invalidated” 
the loyalty program, and will not 
“invalidate” it; and that instead of 
being either “illegal” or “un-Amer- 
ican”, the President’s loyalty pro- 


gram represents a proper exercise by 


the Chief Executive of his powers, 
for the purpose of discharging his 
positive duty to protect the internal 
security of the United States. 

Efforts to deter the Department of 


The Supreme Court and the Loyalty Program 


Justice from proceeding with trial 
of the pending case on its merits in 


the district court constitute the coun- 
sel of defeatism, entirely aside from 
the motive behind such efforts, which 
may well be one inimical to the best 
interests of the United States. 
Editorial 
who allow themselves to be misled 
and in turn mislead others, perhaps 
in the rush of events and because 


writers and columnists 


they fail to comprehend fully the 
issues involved and the purport of 
the Court’s decision, can plead un- 
blushingly their own lack of com- 
prehension as a defense. But for law- 
ers, in a similar case, there is no such 
easy excuse. 





This decision of the Supreme Court does not 
raise the requirement for notice and hearing 
prior to listing of an organization as ‘‘sub- 
versive’’ by the Attorney General. The Supreme 
Court ruling merely is that the cases be re- 
manded with instructions to the district court to 
deny respondents’ motion to dismiss the com- 
plaints for failure to state a claim upon which 
relief can be granted. 

In plain layman's language, the Supreme 
Court has only sent the case back to be tried on 
the facts. 

Clearly, the way still is open for the court 
to find that the Attorney General's listing of 
these organizations as ‘‘subversive’ was justi- 
fied on the facts and was neither arbitrary or 
capricious nor unreasonable in the light of the 
procedure actually followed. | can find in the 
various opinions in the Joint Anti-Fascist Refugee 
cases nothing to establish that the Supreme 
Court will refuse to approve such a finding. 
Indeed, until the case has been tried and the 
lower court has ruled, there is nothing further 
for the Supreme Court to consider. 

Meanwhile, the Supreme Court's decision 
should not be interpreted as laying any duty 
upon the Loyalty Review Board. The Court has 
issued no mandate to the Loyalty Review Board 
either to perform any act or to refrain from 


One would prohibit false or dis- 
torted reports that would undermine 
friendly relations between peoples 
and states. 

The other would ban information 
likely to injure the feelings of na- 
tionals of a state. 

If the latter of these had been in 
effect in 1933, not a word could have 
been printed in the American press 
regarding the policies of the Hitler 
government in Germany and the 
tyrannical methods used to enforce 
them. 
become effective not a word could be 


If this proposal should now 


performing any act. The Court has not invali- 
dated any existing designation by the Attorney 
General of any organization as ‘‘subversive’’, 
and it appears to me that the Loyalty Review 
Board not only should properly continue to act 
on the assumption that all such designations by 
the Attorney General ore valid, but actually 
there is no alternative to so acting. 

In my opinion, this letter is not the place for 
expression of my personal opinion with respect 
to the merits of this controversy, particularly 
since the matter has been remanded for trial. 
Also, there appears no reason to express any 
opinion which might lend force to an unwar- 
ranted estimate of the true effect of this Su- 
preme Court decision, which does not, per se, 
either undermine the listing procedure or create 
new or crippling requirements within the list- 
ing procedure. 

Undoubtedly, there will be those who will 
exaggerate the import of this decision, perhaps 
even suggesting that the whole loyalty pro- 
gram should now be abandoned. Any such sug- 
gestion should be strongly resisted. Whatever 
the courts ultimately may decide, no change in 
the present loyalty review program is called 
for by the opinion just handed down. 

Sincerely, 
Pat McCarran 


published in American newspapers 
about the Stalin government in Rus- 
sia, the Peron government in Argen- 
tina, the Mao government in China 
or the Franco government in Spain. 

As for the first of the proposals, 
the ban on false or distorted reports, 
who is to decide what is false or what 
is distorted? 

One of our great newspapers, here- 
tofore sympathetic with the purpose 
of the United Nations, in discussing 
this proposal observed that 


If the power to decide what news 
is “false” and what news is “dis- 
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Freedom of the Press 


torted” were put in the hands of the 
government of any nation, the free 
press of that nation would cease to 
exist. 


If this power is embraced in a 
treaty flowing from the United Na- 
tions, our free press will cease to 
exist. 

Let me illustrate how it will be 
applied. 

Only a few months ago the Span- 
ish Embassy in Washington an- 
nounced a new policy for the han- 
dling of applications of United 
States reporters seeking entry into 
Spain. Before being permitted to 
go to that country, the journalist 
who applies for a visa must produce 
from his publisher an agreement to 
print the Embassy’s own “corrections 
of errors of fact” that might appear 
in his published articles. Further, 
such an applicant must submit all 
articles he has heretofore written on 
Spain, plus samples of other recently 
published articles, as well as a list of 
all newspapers or magazines which 
have ever published his articles and 
a list of all books he may have writ- 
ten. 

Can you imagine the government 
of any American state requiring such 
a commitment from a newspaper 
man employed in a_ neighboring 
state? Or any city requiring it of 
a reporter from an adjacent city? 
Or the Congress of the United States 
requiring it of your newspapers’ cor- 
respondents when they apply for ad- 
mission to the Senate and House 
Press galleries? 

If you can’t, just bear in mind 
that the Government of Spain has 
already put into effect procedures 
wholly in accord with the intent 
and purpose of this newly drafted 
Treaty on Freedom of Information 
spewing from the United Nations. 

Here in America our news gath- 
erers are still free to come and go, to 
report what they learn, subject only 
to subsequent punishment if they 
libel someone or create a clear and 
present danger to the administra- 
tion of justice. 

Where other countries impose 
prior restraints upon the gathering 
and dissemination of information, 
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America does not. 

But how long we as citizens of the 
United States shall be privileged to 
have a free press depends upon us 
ourselves. 

If we sit idly by and consent to the 
imposition of all the restrictions now 
being brewed in the United Nations, 
we shall not only lose our right to 
have a free press but all our other 
cherished liberties as well. 

Aren’t we sitting idly by? 

The amazing thing about the 
American protest against the pro- 
posed Treaty on Freedom of Infor- 
mation is that no protest was made 
against the equally vicious articles 
in the Covenant on Human Rights. 
Even more amazing is the fact that 
the Covenant has the endorsement 
of our own State Department! 

If eternal vigilance is the price of 
liberty, now is the time to be vig- 
ilant. 

A survey of the historic battles 
fought by the press of this country 
demonstrates the vigilance with 
which newspapers have fought t 
preserve your right to impart and 
receive and discuss information. 

In no one of these cases did the 
press stand to gain for itself by ex- 
posing rottenness, corruption, wrong- 
doing, or leniency in the treatment 
of law violators. What it did was to 
perform its function of disseminating 
information about matters of public 
importance and in so doing relied 
upon the constitutionally guaran- 
teed right of the people to have a 
press free from official restraint in 
the performance of that function. 

If it be argued that the press is 
guilty of abuses because of its free- 
dom from prior restraint, the answer 
to that argument is found in 
Mr. Madison’s Report on the Vir- 
ginia Resolutions, wherein he said: * 

In every state, probably, in the 
Union, the press has exerted a free- 
dom in canvassing the merits and 
measures of public men of every de- 
scription which has not been confined 
to the strict limits of the common 
law. On this footing the freedom of 
the press has stood; on this footing 
it yet stands. Some degree of 


abuse is inseparable from the proper 
use of everything, and in no instance 


is this more true than in that of the 
press. It has accordingly been decided 
by the practice of the states, that it 
is better to leave a few of its noxious 
branches to their luxuriant growth, 
than, by pruning them away, to in- 
jure the vigour of those yielding the 
proper fruits. And can the wisdom of 
this policy be doubted by any who 
reflect that to the press alone, chegq- 
uered as it is with abuses, the world 
is indebted for all the triumphs which 
have been gained by reason and 
humanity over error and oppression; 
who reflect that to the same beneficent 
source the United States owe much of 
the lights which conducted them to 
the ranks of a free and independent 
nation, and which have improved 
their political system into a shape 
so auspicious to their happiness? Had 
“Sedition Acts,” forbidding every 
publication that might bring the con- 
stituted agents into contempt or dis- 
repute, or that might excite the hatred 
of the people against the authors of 
unjust or pernicious measures, been 
uniformly enforced against the press, 
might not the United States have 
been languishing at this day under 
the infirmities of a sickly Confedera- 
tion? Might they not, possibly, be 

miserable colonies, groaning under a 

foreign yoke? 

In 1907 the late Justice Harlan, in 
one of his notable dissents, said: ® 

I go further and hold that the 
privileges of free speech and of a 
free press, belonging to every citizen 
of the United States, constitute the 
essential parts of every man’s lib- 
erty. ... It is. . . impossible to con- 
ceive of liberty, as secured by the 

Constitution against hostile action, 

whether by the nation or by the 

states, which does not embrace the 
right to enjoy free speech and the 
right to have a free press. 

The proposed Covenant on Hu- 
man Rights and the proposed Treaty 
on Freedom of Information repre- 
sent the ultimate in hostile action 
against the right of the American 
people to enjoy free speech and to 
have a free press. 

Freedom cannot be imposed upon 
a people. Only restraint can come 
about by imposition. We do not 
want that in America, however altru- 
istic or fiendish may be the motives 
of those who espouse such restraint. 





7. Report on the Virginia Resolutions, 4 Madi- 
son's Works 544. 
8. Patterson v. Colorado, 205 U.S. 454 (1907) 
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Congressional 

Resolutions 

(Continued from page 424) 

peal the law or condition the exer- 
cise of powers granted therein. This 
technique makes it possible for Con- 
gress to repeal the law or restrict the 
exercise of the powers delegated by 
a Majority vote since the concurrence 
of the President in a concurrent 
resolution is unnecessary.*7 This 
was not always so. In 1919 and 1920 
unsuccessful attempts were made to 
extend the scope of the concurrent 
In both Houses concur- 
rent resolutions were introduced to 
end the state of war with Germany. *8 
The war was eventually terminated 
in July, 1921, when the President 
approved a joint resolution. Presi- 
dent Wilson’s veto of the Budget and 
Accounting Bill because it provided 
that the Comptroller General might 
be removed by the concurrent resolu- 
blocked another effort 
large the scope of the concurrent 
resolution. ®® President Roosevelt, 
under more favorable political cir- 


resolution. 


tion to en- 


cumstances, signed many important 
measures in which Congress reserved 
the right to nullify or terminate by 
concurrent resolution the exercise of 


powers therein granted.4° For ex-/ 


ample in this connection, in World 
War II legislation, Congress has, in 
defining certain terms, e.g., “termi- 
nation of war”, provided that it may 
by concurrent resolution terminate 
the war or otherwise limit the exer- 
cise of powers delegated. *! How- 
ever, in many of these instances the 
war was in fact terminated by a joint 
resolution passed by the Congress 
and approved by the President. *” 
The form of the resolution should 
not obscure its substance. This 
caution sounded in 1921 by 
Representative James W. Good a3 


was 


follows: 4% 


... There has never been that clear- 
cut distinction between a concurrent 
resolution and a joint resolution that 
there ought to be. My understanding 
of a concurrent resolution is that if 
it has the effect of law it must be 
signed by the President. The name 
offered to a resolution of this kind 
does not determine its status. We can- 
not pass a resolution that has the 





effect of law without the signature of 

the President of the United States. .. . 
With the possible exception of the 
case mentioned in the preceding par- 
agraph, the modern legislative prac- 
tice has not incorporated proposi- 
tions of legislation in concurrent 
resolutions. *4 

During the past forty years at 
least, ** there have been very few 
congressional attempts, by concur- 
rent resolution, to construe federal 
statutes. Only one instance has been 
Houses of the 
Congress have passed a concurrent 


found where both 
resolution designed to influence the 
judicial interpretation of its legis- 
lative acts. In 1945 the United States 
Court of Appeals for the Fifth Cir- 
cuit, * cast some doubt upon the 
validity of certain administrative 
regulations of the Treasury Depart- 
ment. Following the court’s de- 
cision, H. Con. Res. 50 was intro- 
duced in the 79th Congress with the 
object of clarifying the legislative 
purpose back of the various acts 
concerning deductions for intangible 
drilling and development costs in 
the case of oil and gas wells. As 
agreed to by the Senate on July 21, 
1945, the resolution read: 

Resolved by the House of Repre 
sentatives (the Senate concurring), 
That in the public interest the Con- 
gress hereby declares that by the re- 
enactment, in the various revenue 
acts beginning with the Revenue Act 
of 1918, of the provisions of section 
23 of the Internal Revenue Code and 
of the corresponding sections of prior 
revenue acts allowing a deduction for 
ordinary and necessary business ex- 
penses, and by the enactment of the 
provisions of section 711 (b) (1) of 
the Internal Revenue Code relating 
to the deduction for intangible drill- 
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ing and development costs in the 
case of oil and gas wells, the Congress 
has recognized and approved the 
provisions of section 29.23 (M)—16 
of Treasury Regulations 111 and the 
corresponding provisions of prior 
Treasury regulations granting the 
option to deduct as expenses such in- 
tangible drilling and development 
costs. 
The resolution was urged upon the 
court as requiring reconsideration 
of its decision in the case of F. H. E. 
Oil Co. v. Commissioner of Internal 
Revenue.** The court, in a per 
curiam opinion, said on this issue: 
Resolution No. 50 adopted by the 
House of Representatives June 22, 
and agreed to by the Senate July 21, 
1945, is urged as requiring a recon- 
sideration. The Resolution is not an 
Act of Congress approved by the 
President or passed over his veto. It 
does not make law, or change the law 
made by a previous Congress and 
President. It does not alter the stat- 
utes as they existed when the taxes 
in controversy accrued. As an expres- 
sion of opinion on a point of law it 
would of course be entitled to most 
respectful consideration by the courts, 
which under the Constitution exercise 
the judicial power, that is, the power 
to decide cases. We do not think the 
Resolution was intended as an in- 
trusion upon the judicial power, but 
only as an assurance to those engaged 
in the oil and gas well business that 
the special favor heretofore extended 
them by the “expense option” of the 
Treasury Regulation which the Treas- 
ury Department had declared its pur- 
pose to continue, had the backing of 
those voting for the Resolution. It 
was not its purpose to enlarge or ex- 
tend the Regulation beyond the un- 
derstanding and practice of the Treas- 
ury Department which had made and 
administered the Regulation. ... 


Since 1907 at least one concurrent 
resolution has been introduced in the 
Congress for the purpose of influenc- 





37. Whether this use of the concurrent resolu- 
tion is constitutional is not within the scope of 
this article. The issue has been raised by some 
authorities. 

38. White, supra, 886. 

39. Cong. Rec., 66th Cong., 2d Sess., page 8609 
(June 4, 1920). 

40. See, e. g. §5, Reorganization Act of 1939, 
53 Stat. 563 (1939), 5 U. S. C. §133d (1946); 
§1 (a), Neutrality Act of 1939, 54 Stat. 4 (1939), 
22 U. S. C. §245a (1946); §3-c, Lend-Lease Act 
of 1941, 55 Stat. 31 (1941), 22 U. S. C. §412 
(1946). 

41. See, e. g. §1502, Servicemen's Readjustment 
Act of 1944, 58 Stot. 301 (1944), 38 U. S. C. 

“"§697b (1946). 
42. See, e. g. S. J. Res. 123, 80th Cong., which 
“became Public Law 239, 80th Cong., July 25, 1947, 


61 Stat. 451 (1947). 

43. Cong. Rec., 67th Cong., Ist Sess., page 
1855 (May 27, 1921). Clearly, Congressman Good 
did not intend to cover the case where a law 
is enacted over the veto of the President. 

44, 4 Hind's Precedents, §3484. 

45. The writer makes this statement after having 
reviewed the titles of all concurrent resolutions 
introduced in the Congress since December 2, 
1907, the beginning of the 60th Congress. Where 
the title indicated a possibility that the resolution 
was introduced for the purpose of influencing the 
interpretation of a federal law the resolution 
was read. 

46. F. H. E. Oil Co. v. Commissioner of In- 
ternal Revenue, 147 F. (2d) 1002 (1945); same, 
149 F. (2d) 238 (1945). 

47. Cited supra, note 30. 
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ing the construction of a previously 
enacted statute. The Tariff Act of 
1922 48 provided for the collection 
of duties on imports according to 
the terms of schedules incorporated 
in the Act. Paragraph 727 of Sched- 
ule 7 (dealing with agricultural pro- 
ducts and provisions) falling under 
Section 1, Title I, of the Act pro- 
vided for a duty of one-half of one 
cent per pound on “broken rice, 
and rice meal, flour, polish, and 
bran”. On December 19, 1927, Sen- 
ator Ransdell introduced S. Con. 
Res. 4, which provided: 

Resolved by the Senate (the House 
of Representatives concurring), That 
for the purpose of interpreting the 
meaning ‘of the tariff act of 1922, 
with respect to imported broken rice, 
“broken rice” shall include only the 
class “Brewers’ milled rice” as spec- 
ified in the united standards for milled 
rice. 


The committee reported it out on 
January 9, 1928, and, with a clar- 
ifying amendment, it passed the 
Senate without debate on January 
12, 1928. The House of Represent- 
atives after considering the effect of 
the concurrent resolution returned 
it to the Senate without its concur- 
rence on January 16, 1928, by pas- 
age of H. Res. 92. The reasons for 
the failure of the House to concur 
in the concurrent resolution were 
well stated in Resolution No. 92 as 
follows: 


Resolved, That Senate Concurrent 
Resolution 4 in the opinion of this 
House contravenes the first clause of 
the seventh section of the first article 
of the Constitution of the United 
States, and is an infringement of the 
privileges of this House, and that 
the said resolution be respectfully 
returned to the Senate with a message 
communicating this resolution. 


From time to time Congress has 
utilized both the simple and the 
joint resolution as a vehicle for 
influencing the interpretation of 
previously enacted laws. Although 
an exhaustive search for precedent, 
usage and decision regarding these 
types of resolutions has not been 
made, the rules governing their use 
as an aid in statutory interpretation 
appears to be well established. The 
passage of a simple resolution by 
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either House, construing a previous- 
ly enacted general law, is not oblig- 
atory upon the executive or the 
judiciary.*® The meaning of a 
treaty executed by the President and 
ratified by the Senate can not be 
controlled by a Senate simple resolu- 
tion purporting to set forth the Sen- 
ate’s real intention in ratifying the 
treaty.5° Such simple resolutions 
are only declaratory of the opinion 
of the Senate or the House of Rep- 
resentatives on the question in- 
volved. 


Effect of Interpretive Joint Resolution 
Is Not Always the Same 


The effect of the passage of a joint 
resolution with the approval of the 
President for the purpose of placing 
a legislative interpretation upon the 
basic law is not always the same. 
The time factor seems to be signifi- 
cant in determining the effect to be 
given such joint resolutions. For 
example, if the resolution is passed 
a considerable period of time after 
the enactment of the laws being con- 
strued, then it is of little or no value 
in interpreting those laws.®' If, 
however, the joint resolution clari- 
fying the legislative intent is passed 
contemporaneously with the basic 
act now being interpreted they must 
be construed together. 5? 

Although primarily concerned 
with the federal practice relative to 
concurrent resolutions, since no fed- 
eral case directly in point has been 
discovered, the state practice in an- 
alogous cases may be _ persuasive. 
The Michigan court, 5? faced with 
situations similar to that presented 
by S. Con. Res. 107, held that al- 
though entitled to respectful consid- 
eration the concurrent resolution of 
the legislature as to the proper con- 


struction of the previously enacted 
law was not binding upon the courts, 
Moreover, the court indicated that 
it believed the legislature should 
have expressed its intention clearly 
in the first instance or later by 
amendment rather than by a subse- 
quently passed concurrent resolu- 
tion. New York® has held that a con- 
current resolution passed by the 
legislature is ineffective to modify or 
repeal a previously enacted statute. 
In the court’s opinion “a concurrent 
resolution, unlike a statute, is bind- 
ing only on the members and officers 
of the legislative body” and resem- 
bles a statute “neither in the mode 
of passage nor in its consequences”. 
The California court,®> in a de- 
cision rendered near the turn of the 
nineteenth century, declared that a 
concurrent resolution of the legis- 
lature to which the executive ap- 
proval is not affixed, although passed 
upon the Governor’s recommenda- 
tion, is not an “express authority 
of law” within the meaning of the 
state constitution. The Ohio 
court, 5® in a case where the legisla- 
ture by concurrent resolution sought 
to ratify a deed theretofore executed 
by the Governor, held that the res- 
olution was not an act of legislation 
and that it could not be effective 
for any purpose for which an exer- 
cise of legislative power is necessary. 


Essentially the potential problem 
which would have been presented by 
the passage of S. Con. Res. 107 is 
one of statutory construction. There 
is also raised the question of legis- 
lative authentic interpretations by 
which the legislature declares the 
true meaning of the law for the 
guidance of the courts. 57 

The cardinal rule in interpreting 
or applying a statute is to seek the 





48. 42 Stat. 858 (1922). 

49. 6 Op. Atty. Gen. 680 (1854); 19 Op. Atty. 
Gen. 385 (1889). 

50. Fourteen Diamond Rings, Emil J. Pepke, 
Claimant v. United States (The Diamond Rings), 
supra note 12. 

51. United States v. Salberg, 287 Fed. 208 (D.C. 
N.D. Ohio, 1923). 

52. Bigelow v. Forrest, 9 Wall. 339, 19 L. ed. 
696 (1869). 

53. Becker v. Detroit Savings Bank, supra note 
30; Boyer-Campbell Co. v. Fry, supra note 30. 

54. Moran v. la Guardia, supra note 30. See 22 
Cornell L. Q. 90 (1936) for a note criticizing the 


majority for refusing to give effect to the resolu 
tion. 


55. Mullan v. State of California, supra note 30 


56. Cleveland Terminal & V. R. Co. v. State, 
cited supra note 30. 


57. A discussion of the relative merits of legis- 
lative interpretation is not within the scope of 
this paper. It is sufficient to point out that the 
universal recognition of the independence of the 
judiciary as essential to government by law con- 
demns the practice of authentic legislative inter- 
pretation. On this motter see Freund, Legislative 
Regulation (1932) 178. 
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intention of the legislature in pass- 
ing the statute.®* The object of 
the rule is to ascertain the meaning 
and intention of the legislature to 
the end that the same may be en- 
forced. “What is the legislative in- 
tention characterizing any particular 
enactment is largely a matter of fact 
to be determined from evidentiary 
rules and circumstances’.5® = Fur- 
ther, it is recognized that even where 
the statutory language is clear, con- 
sideration of persuasive evidence ol 
legislative 
cluded. ® 


It is assumed that in nearly every 


intention is not pre 


case similar to that before us the 
meaning of the language of the 
statute in question is ambiguous, ® 
otherwise there would be no neces- 
sity for the introduction and _ pas- 
sage of a resolution of any type to 
clarify the legislative intention. In 
Public Law 610 this 
assumption of the existence of am- 


the case of 


biguity is borne out both by the fact 
that S. Con. Res. 107 was introduced 
and passed the Senate and by the 
decision of the Administrator of Vet- 
erans’ Affairs interpreting the Act. ® 

Once ambiguity of meaning in the 
language of legislation is demon- 
strated, the interpreter has avail- 
able numerous aids to help him de- 
termine the true intention of the 
legislature in 
Which of these many aids he will 


enacting the law. 


choose depends somewhat upon his 
approach to the problem. It should 


be noted here that today “canons of 
construction and judicial precedents 
limiting the use of extrinsic aids 
are, fortunately, regarded as only 
persuasive”.®* The modern trend 
is toward utilization of all the avail- 


able intrinsic and extrinsic aids. ™ 





58. United States v. N. E. Rosenblum Truck Lines, 
315 U. S. 50, 53, 62 S. Ct. 445, 86 L. ed. 671, 
675 (1941); United Stotes v. Cooper Corp., 312 
U. S. 600, 614, 61 S. Ct. 742, 85 L. ed. 1071, 
1080 (1940); Wisconsin Central R. Co. v. Forsythe, 
159 U. S. 46, 55, 15 S. Ct. 1020, 40 L. ed. 71, 
74 (1894); 50 Am. Jur., Statutes, §223. 

59. Madison v. Southern Wisconsin R. Co., 156 
Wis. 352, 146 N. W. 492, 495 (1914). Sutherland, 
op. cit. supra §4302, says: 

. Courts should not lose sight of the fact 
that statutory interpretation, whatever it may be 
called so far as the function of courts and 
juries is concerned, is a fact issue. Where avail- 
able, the courts should never exclude relevant 
evidence on that issue of fact. 


Congressional Concurrent Resolutions 





“= INDUSTRIAL and COMMERCIAL 


60. In Boston Sand & Gravel Co. v. United 
States, 278 U. S. 41, 48, 49 S. Ct. 52, 73 L. ed 
170, 177 (1928), Justice Holmes declared: 

It is said that when the meaning of lan 
guage is plain we are not to resort to evidence 
in order to raise doubts. That is rather an 
axiom of experience than a rule of law and 
does not preclude consideration of persuasive 
evidence if it exists. If Congress has been ac- 
customed to use a certain phrase with a more 
limited meaning than might be attributed to it 
by common practice, it would be arbitrary to 
refuse to consider that fact when we come to 
interpret a statute 

See also Comments on Recent Decisions relating 
to the use of legislative history in aid of interpre 
tation, 29 Geo. L. J. 256 (1940). 

61. Justice Frankfurter in his dissent to United 
States v. Monia, 317 U. S. 424, 431, 63 S. Ct 
409, 87 L. ed. 376, 382 (1942), remarked: 

. The notion that because the words of a 
statute are plain, its meaning is also plain, is 
merely pernicious oversimplification. . . . A stat- 
ute, like other living organisms, derives sig- 
nificance and sustenance from its environment, 
from which it can not be severed without being 
mutilated. Especially is this true where the 
statute, . is part of a legislative process 
having a history and a purpose. The meaning of 
such a statute can not be gained by confining 
inquiry within its four corners. Only the his- 
toric process of which such legislation is on 
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ncomplete fragment—that to which it gave rise 

as well as that which gove rise to it—can yield 

its true meaning. .. . 

62. In Administrator's Decision, Veterans’ Ad- 
ministration, No. 858, September 21, 1950, legis- 
lative history is used liberally in order to arrive 
at the meaning of the provisions of Section 2 of 
Public Law 610, 81st Congress, July 13, 1950. 

63. De Sloovére, ‘‘Extrinsic Aids in the Inter- 
pretation of Statutes’, 88 U. of Pa. L. Rev. 527, 
528 (1940). 

64. See, e. g., Social Security Board v. Nierotko, 
327 U. S. 358, 66 S. Ct. 637, 90 L. ed. 718 
(1946); Fishgold v. Sullivan Drydock & Repair 
Corp., 328 U. S. 275, 66 S. Ct. 1105, 90 L. ed 
1230 (1946) and 154 F. (2d) 785.(C.C.A. 2d, 1946); 
United States v. American Trucking Ass'ns., 310 
U. S. 534, 60 S. Ct. 1059, 84 L. ed. 1345 (1940); 
Keifer & Keifer v. RFC, 306 U. S. 381, 59 S. Ct. 
516, 83 L. ed. 784 (1939); Boston Sand & Gravel 
Co. v. United States, supra note 60. 

In United States v. Dickerson, 310 U. $. 554, 
562, 60 S. Ct. 1034, 84 L. ed. 1356, 1362 (1940), 
rehearing denied 311 U. S. 724, 61 S. Ct. 53, 
85 L. ed. 472, it was said: 

. It would be anomalous to close our minds 
to persuasive evidence of intention on the 
ground that reasonable men could not differ 
as to the meaning of the words. Legislative 
materials may be without probative value, or 
contradictory, or ambiguous, it is true, and in 
such cases will not be permitted to control the 
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Among the intrinsic and extrinsic 
aids commonly used are the words 
and their context, statutes in pari 
materia, the common law, contem- 
porary opinion and conditions and 
legislative history. As far as the use 
of legisiative history is concerned, 
the federal courts have adopted a 
liberal view as to what 
history are admissible to show the 
intention of the Congress in en- 
acting the measure. * 


items of 


Logically the events occurring im- 
mediately prior to the enactment af- 
ford the most lucrative source of 
information indicative of the legis- 
lative intention. Consequently his- 
tory of the measure from the time of 
its introduction in the Congress to 
its enactment has generally been the 
first extrinsic aid utilized.** This 
history has included, among other 
things, committee reports, ®? certain 
statements made at committee hear- 
ings *§ and by the member of the 
committee in charge of the bill “on 
the floor”’,*® and messages of the 
President. 7 It will be observed that 
in timing, these events occurred be- 
fore the enactment date of the leg- 
islation being interpreted. When ex- 
pressions of legislative intention are 
made subsequent to the enactment 
date, however, an altogether dif- 
ferent question is presented.” 

The question immediately arising 
is should this concurrent resolution 


customary meaning of words er overcome rules 
of syntax or construction found by experience 
to be workable; they can scarcely be deemed 
to be incompetent or irrelevant. . . . The mean- 
ing to be ascribed to an Act of Congress can 
only be derived from a considered weighing of 

every relevant aid to construction. . . . 

Also see Fisher and Harbison, “‘Trends in the 
Use of Extrinsic Aids in Statutory Interpretation, 
3 Vand L. Rev. 586 (1950). 

65. See Jones, ‘Extrinsic Aids in the Federal 
Courts’’, 25 lowa L. Rev. 736 (1940). 

66. Sutherland, op. cit. supra §5003. Also see 
Jackson, “The Meaning of Statutes: What Con- 
gress Says or What the Court Says’’, 34 A. B. A. J. 
535, 537 (1948), where the Justice expresses the 
view that legislative jistory is of dubious help to 
true interpretation and as a practice presents 
serious practical problems for a large part of the 
legal profession. 

67. United States v. American Trucking Ass'ns., 
supra note 64; Duplex Printing Press Co. v 
Deering, 254 U. S. 443, 41 S. Ct. 172, 65 L. ed. 
349 (1921); New York Central R. Co. v. Winfield 
244 'U. S. 147, 37 S. Ct. 546, 61 L. ed. 1045 
(1917); Church of the Holy Trinity v. United States, 
143 U. S. 457, 12 S. Ct. 511, 36 L. ed. 226 (1892) 
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be admissible to prove the intention 
of the Congress at the time of enact- 
ing the legislation being interpreted? 
Basically, this is a matter of assessing 
the probative value of the resolution 
for the purpose of indicating the 
legislative intention at the time of 
the enactment of the statute. In as- 
sessing the probative value of S. Con. 
Res. 107, or any other such resolu- 
tion under similar circumstances, a 
number of factors must be consid- 
ered. 

From the standpoint of logic and 
experience, would the passage of a 
concurrent resolution, e. g., No. 107, 
be a clarifying expression of the in- 
tention of the Congress at the time 
of enacting the law? Or would its 
passage merely be an afterthought 
made to rectify a failure to consider 
and determine the issue on first con- 
sideration? Should there be any hesi- 
tancy in permitting the later expres- 
sion of intention to establish the in- 
tention in fact existing at the time 
Public Law 610 was passed? How re- 
liable is such evidence? 


It can be argued, of course, that S. 
Con. Res. 107 was in fact contempo- 
raneous with the enactment of Pub- 
lic Law 610 for it was introduced 
and passed t!)< Senate within sixty 
days after the enactment of the law. 
And that it would have passed the 
House of Representatives within a 
very few days but for the recess taken 


Sutherland, op. cit. supra §5005. 

68. O'Hara v. Luckenback Steamship Co., 269 
U. S. 364, 46 S. Ct. 157, 70 L. ed. 313 (1926); 
Stafford v. Wallace, 258 U. S. 495, 42 S. Ct. 
397, 66 L. ed. 735 (1922); Church of the Holy 
Trinity v. United States, supra note 67; Coke v. 
Illinois Central R. Co., 255 Fed. 190 (D.C. W.D. 
Tenn., 1919); Sutherland, op. cit. supra §5009. 

69. United States v. Dickerson and United 
States v. American Trucking Ass'ns., both cited 
supra, note 64; United States v. City and County 
of San Francisco, 310 U. S. 16, 60 S. Ct. 749, 84 
L. ed. 1050 (1940); United Electric Coal Com 
ponies v. Rice, 80 F. (2d) 1 (1935); Coke v. Iili- 
nois Central R. Co., supra note 68; Sutherland 
op. cit. supra §§5011-12. 

70. New York Central R. Co. v. Winfield, supra 
note 67; Johnson v. Southern Pac. Co., 196 U. S. 
1, 25 S. Ct. 158, 49 L. ed. 363 (1904); Coke v. 
Ilinois Central R. Co., supra note 68; Sutherland, 
op. cit. supra §5004. 

71. See comment on People ex rel. Barrett v. 
Anderson, 398 Ill. 480, 76 N. E. (2d) 773 (1947), 
in 15 U. Chi. L. Rev. 984 (1948) where the view 
is expressed that a concurrent resolution of the 
legislature adopted eight days after the legis 
lature adopted the Act and one day before the 








by the Congress soon alter it was re- 
ferred to the House. Further, the 
membership of the committee and 
of the Congress was the same as it 
was on July 13, 1950. Moreover, it 
could be contended that the lan- 
guage of the resolution, and the 
committee report was clearly consis- 
tent with and truly explanatory of 
the language used in the Act. It also 
might be argued that such a resolu- 
tion is, at least, on a par with com- 
mittee reports and legislative jour- 
nals.7* On the other hand there are 
considerations mentioned in the pre- 
ceding paragraph as well as a ques- 
tion of the validity of the policy 
which would be created by accept- 
ing this type of evidence.** 


One View Would Ignore 

Role of President 

It is well established that the action 
of the President in approving a meas- 
ure or in returning a measure to 
Congress with the reason for his 
disapproval is part of the legisla- 
tive process under the Constitution.” 
When the President ‘signs bills pre- 
sented to him for approval he per- 
forms a legislative function rather 
than an executive function. The 
acceptance of such a concurrent re- 
solution would appear to fail to give 
due consideration to the role played 
by the President in approving the 
statute. Moreover, to accept such a 
resolution as proof of the legislative 


Governor signed it is competent evidence of the 
legislative intent. It is said there that— 
. Even though a joint [concurrent] resolu- 
tion may not have the formality of an amend- 
ment, a resolution expressly passed to clarify a 
statute as originally enacted can hardly be ig- 
nored by a court willing to recognize where the 
express legislative power of the community is 
vested. Certainly the joint [concurrent] resolu- 
tion is at least on a par with committee reports 
and legislative journals. 
It should be noted that the court did not once 
mention the resolution of the legislature in inter- 
preting the Act of the legislature. 

72. See footnote 71 supra. 


73. See Sparkman, ‘“‘Legislative History and the 
Interpretation of Laws'’, 2 Ala. L. Rev. 189, 194 
(1950), where the Senator argues that he ‘‘can 
think of situations where actions taken after en- 
actment of the statute in an attempt to clarify the 
intent of Congress in its passage might have some 
relevance and might profitably be admitted, leav- 
ing to the discretion of the court the weight to 
be assigned to them"’. 

74. Art. |, §7, United States Const. 


75. Sutherland, op. cit. supra §225; 59 C. J. 101. 
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intention would, in the absence of 
the assent of the President, enable 
the Congress, in some Cases at least, 
to do indirectly that which it could 
not do directly. Should the Congress 
seek to amend the law by bill or 
joint resolution and the President 
were to return the measure without 
his approval it would require the 
vote of two-thirds of each of the two 
Houses to override the veto and 
thereby effectuate the amendment of 
the law.7° The adoption of a con- 
current resolution, however, is pos- 
sible by a mere majority vote of 
each House. 

If a concurrent resolution constru- 
ing the law were accepted as persua- 
sive, where could the line be drawn? 
Would a declaratory resolution of 
one House suffice? Or must there be 
several successive resolutions, cumu- 
lative one upon the other? What 
would be done if opposing resolu- 
tions were passed by the two Houses? 
The answer to these questions seems 
clear. The most that can be said was 
pointed out by Attorney General 
Cushing in 1854 when he wrote 
these words:?7 

A mere vote of either or both 

Houses of Congress, declaring its 

opinion of the proper construction of 

a general law has, be it repeated, in 

itself, no constitutional force or ob- 

ligation as law. It is opinion merely, 
and to be dealt with as such, receiv- 
ing more or less deference, like other 
mere opinions, according to the 

circumstances. . . . 

Acceptance of S. Con. Res. 107, if 
it had been passed by the House of 
Representatives, as valid evidence of 
the legislative intention existing at 
the time of the enactment of Public 
Law 610 would necessitate giving it 
a retroactive effect upon rights ac- 
quired under contracts entered into 
between July 13, 1950, and the date 
of its passage. This retroactive effect 
upon contract rights vested under 
the law as already construed might 
present a constitutional question, 
which will not be explored here. 

It appears clear from what has 
been said that concurrent resolutions 
of Congress do not have the effect 
of law unless they have been ap- 
proved by the President. Generally 


in the modern legislative practice 
concurrent. resolutions do not con- 
tain propositions olf legislation, such 
as to require the approval of the 
President. If S. Con. Res. 107 had 
been passed, it would in all prob- 
ability not have been presented to 
the President for his approval. Con 
sequently, it would not be law. It, 
therefore, could not have had the 
legal effect of amending Public Law 
610. 

While the question of what evi- 
dentiary value should be assigned 
to a typical concurrent resolution 
passed after the enactment of the 
law being interpreted has not been 
decided by the federal courts, the 
reasons against acceptance of such 
evidence of legislative intention are 
Morover, the state 
court’’ that has had this specific 


strong. only 
problem before it has refused to be 
bound by the attempt at legislative 
While as a _ general 
proposition courts should not ignore 


construction. 


legislative interpretation of a statute, 
yet such interpretation is immaterial 
in the sense that the courts alone 
may finally declare the meaning of 
the statute.7” Fundamentally, the de- 
termination of the true meaning of 
existing law is a judicial rather than 
a legislative function. The courts 
have refused in some cases even to 
be bound by joint resolutions duly 





76. Cited supra, note 74 

77. 6 Op. Atty. Gen. 694 (1854). 

78. Boyer-Campbell Co. v. Fry, and Becker v. 
Detroit Savings Bank, both cited supra note 30. 

79. American Exchange & Securities Corp. v 
Helvering, 74 F. (2d) 213 (C.C.A. 2d, 1934). Pro- 
fessor Freund, op. cit. supra, page 178, declared 
that the “real and permanent objection to av- 
thentic legislative interpretation is that interpre- 
tation is an ‘incident to the application of the law, 
and that the judicial application of the lows 
should be independent’’. 

80. Those interested in the merits of the statu- 
tory problem, which was posed by S. Con. Res 
107, are referred to Administrator's Decision, Vet- 
erans’ Administration, No. 858, September 21, 
1950, to Senate Report No. 2558, 81st Cong., 2d 
Sess., and to House Committee on Veterans’ Af 
fairs Print No. 342, 81st Cong., 2d Sess. 

The views of the Veterans’ Administration rela- 


Congressional Concurrent Resolutions 


[r 


























passed by the legislature. A subse- 
quently passed concurrent resolution 
should not be accepted as persuasive 
evidence of the legislative intent in 
fact existing at the time of the en- 
actment of a public law.* 


tive to the effect which it should give to S. Con 
Res. 107, if it were passed, are contained in the 
report of the Administrator of Veterans’ Affairs 
to the Chairman, Committee on Veterans’ Af- 
fairs, (House Committee Print No. 342, 81st Cong., 
2d Sess.). The Administrator said therein on this 
score: 
The concurrent resolution is designed to declore 
the sense of the Congress with respect to the 
meaning and application of certain provisions of 
Public Law 610, 81st Congress, approved July 13, 
1950, relating to tuition and other charges by 
institutions furnishing education and training un- 
der the Servicemen's Readjustment Act. The res- 
olution, both in form and substance, would not 
purport to amend or modify the terms of the 
law itself and though entitled to respectful con- 
sideration it would not have the effect of supply- 
ing @ meaning to that law which is inconsistent 
with its express provisions. 
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exclusively in taxes, will associate in handling 
tax matters on per diem basis with law firms in 
northern mid-west. Heavy corporation income 
and excess profits tax experience. Box 





FORMER CORPORATION LAWYER FOR 

2 large companies with shares listed on New 
York Stock Exchange, well grounded in corporate 
organization and operations, wishes connection 
with law firm or corporation. Box P.J 
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In THIS fast-moving world of today, you can’t afford to 
waste hours and perhaps days wading through a morass of 
local or merely reiterative cases to find really important 


points that work in your client’s favor. 


Now more than ever before you need the time-saving and 
trouble-saving help of A.L.R. 2d—the specially designed set 
of reports that begins where others leave off. .. brings you 
the cases of universal value and application . . . gives you 
exhaustive annotations covering the law on both sides of 
a question ... keeps you informed about current changes 
and trends, 


It will pay you to find out about A.L.R. 2d—the dependable 
set of annotated reports that can speed your work, pinpoint 
solutions to your legal problems and help win more cases 


for you ... more easily! 


Write today to either publisher for complete details, including 
A.L.R.2d’s reasonable price and liberal terms of purchase. 


A.L.R. 2d Is the Largest-selling Set of Reports Ever Published 


THE LAWYERS GO-OPERATIVE PUBLISHING GO., ROCHESTER 3, NN. Y. 
BANCROFT-WHITNEY GOMPANY, SAN FRANCISCO 1, CALIFORNIA 


























































li you have been 
unable to find the 
complete answer to 
that legal problem 
that is bothering 
you... why not 


consult the 


CORPUS JURIS SECUNDUM 


SYSTEM 


The only work in 
existence which 
states all the 
law based on all 


the cases. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1, New York 
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